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U.S. Customs Service 


Treasury Dectstons 


19 CFR Part 177 
[T.D. 85-126] 


Change of Practice Regarding Tariff Classification of Imported 
Lace Curtain Material 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of practice. 


SUMMARY: This document gives notice that Customs is changing 
its current established and uniform practice of classifying certain 
lace curtain material imported with one hemmed edge and without 
lines or patterns indicating where the fabric should be cut. After 
revewing the comments received in response to the notice propos- 
ing this change, Customs will now classify the merchandise under 
one of the tariff provisions for lace, in the piece or in motifs, 
whether or not ornamented. The imported fabric is not dedicated to 
use as a particular article. 


EFFECTIVE DATE: This change of practice will be effective as to 
merchandise entered for consumption, or withdrawn from ware- 
house for consumption, on or after November 4, 1985. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This document pertains to the tariff classification of lace curtain 
material which is imported with one hemmed edge, and without 
any lines or patterns which indicate where the fabric is to be cut. 
The merchandise is currently classified under the provision for 
other lace or net articles, not specially provided for, whether or not 
ornamented, in item 386.13, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202). 
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On July 17, 1984, a notice was published in the Federal Register 
(49 FR 28886) advising that Customs was reviewing its practice of 
classifying the merchandise in item 386.13, TSUS. The current clas- 
sification is based upon a Customs Service ruling dated May 25, 
1979 (055443) in which it was stated that an established and uni- 
form practice existed to classify curtain fabrics hemmed at one 
edge under the provisions for articles of textile materials, not spe- 
cially provided for. Customs has reexamined this matter and deter- 
mined that the information upon which that ruling was predicated, 
that an established and uniform practice of classification existed at 
that time with regard to hemmed curtain fabric, was erroneous. 
However, since the finding of a practice was made in a Customs 
ruling, irrespective of the correctness of the finding, Customs 
cannot now revoke that finding and change the classification of the 
merchandise to a different provision without compliance with sec- 
tion 315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)), and 
§ 177.10(cX1), Customs Regulations (19 CFR 177.10(c\1)), which 
specify the procedure for changing an established and uniform 
practice. Rank Precision Industries, Inc. v. United States, 660 F. 2d 
476, 68 CCPA 78, C.A.D. 1269 (1981). 

In its condition as imported, without cutting lines or other lines 
of demarcation which would allow the identification of the individ- 
ual curtains to be made from the material, the subject merchandise 
is not classifiable as unfinished curtains. See General Headnote 
10th), TSUS, The Harding Co. v. United States, 23 CCPA 250, T.D. 
48109 (1936); United States v. Buss & Co., 5 Ct. Cust. Appls. 110, 
T.D. 34138 (1914). In addition, the merchandise is not sufficiently 
dedicated for use as curtains to preclude its classification as mate- 
rial. Hemmed curtain fabric is apparently known in the trade and 
commerce of this country as material or fabric rather than as un- 
finished curtains. The classification of the merchandise should re- 
flect the commercial reality. Accordingly, it was proposed to 
change the classification of this merchandise so that future impor- 
tations would be classified under one of the provisions for lace, in 
the piece or in motifs, whether or not ornamented, in items 351.30 
through 351.90, TSUS. The exact tariff classification and rate of 
duty would depend upon how the lace was made. 


DISCUSSION OF COMMENTS 


Twenty comments were received in response to the July 17, 1984, 
Federal Register notice. Seventeen of the comments express sup- 
port for the proposed change, and three are opposed. 

The same major point is made in each of the three comments op- 
posing any change in the practice. They state that the hemmed im- 
ports can only be used for draperies; cutting lines are absent be- 
cause it is not possible to predict the dimensions of individualized 
draperies; and the presence of cutting marks would detract from 
the material and make it unsalable. 
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The other commenters express approval and state that a change 
is long overdue and will help put an end to avoidance of Customs 
duties by importers of hemmed materials. 

We are of the opinion that if the specific textile articles to be 
made from imported fabric cannot be identified, the presumption is 
that the fabric remains material and is classifiable as such rather 
than as an article. Hemmed fabrics can only be regarded as articles 
if they have performed upon them post-weaving processing which 
causes the material to be commonly and commercially recognized 
in the trade as something other than fabric. The hemming of one 
edge of an imported fabric cannot be regarded as having satisfied 
that criterion. The imported material in question is not dedicated 
to use as « particular identifiable article. The clear judicial prece- 
dents prevent material from being classified as an article in the ab- 
sence of cutting lines or other lines of demarcation which clearly 
identify the particular articles to be made from that material. 


CHANGE OF PRACTICE 


After careful analysis of the comments and further review of the 
matter, the imported lace curtain material under consideration 
will be classified under one of the provisions for lace, in the piece 
or in motifs, whether or not ornamented, in items 351.30 through 
351.90, TSUS, depending upon the production method used for the 


particular importation. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

Rosert P. SCHAFFER, 
Acting Commissioner of Customs. 
Approved: July 16, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 6, 1985 (50 FR 31707)} 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 111 and 171 


Proposed Customs Regulations Amendments Relating to Customs 
Brokers 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Trade and Tariff Act of 1984 made numerous 
changes to the statutory provisions relating to the regulation of 
customs brokers. Among these changes were the creation of a 
single license for each customs broker and separate permits to op- 
erate in each Customs district, a listing of specific grounds for sus- 
pension or revocation of a license or permit, creation of a monetary 
penalty and specific procedures to be followed when an action is 
initiated to suspend or revoke a license or assess a monetary penal- 
ty. This document proposes to amend the Customs Regulatons to 
implement the statutory changes made by the Trade and Tariff Act 
of 1984. 

In addition, prior to the passage of the Trade and Tariff Act, a 
Customs Headquarters Task Force on broker licensing and regula- 
tion was established to make a comprehensive study of the laws 
and regulations administered by Customs which relate to licensed 
brokers and to make recommendations for regulatory amendments. 
This document further proposes to amend the Customs Regulations 
based upon the recommendations of the Task Force. 


DATE: Comments must be received on or before November 5, 1985. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. Comments relating to the information collection aspects 
of the proposal should be addressed to Customs, as noted above, 
and also the Office of Information and Regulatory Affairs, Atten- 
tion: Desk officer for U.S. Customs Service, Office of Management 
and Budget, Washington, D.C. 20503. 
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FOR FURTHER INFORMATION CONTACT: Steven I. Pinter or 
Fred Burns O’Brien, Entry, Licensing and Restricted Merchandise 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229; 202-566- 
5765. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A customs broker (“broker’’) is a person who is licensed by the 
Customs Service (“Customs”) to transact Customs business on 
behalf of importers and other persons. Under § 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), the Secretary of the Treasury 
may prescribe rules and regulations governing the licensing as bro- 
kers of citizens of the U.S. of good moral character, and of corpora- 
tions, associations, and partnerships. Rules and regulations also 
may be prescribed as necessary to protect importers and the reve- 
nue of the U.S., to include the keeping of books, accounts, and 
records by brokers, and the inspection of these and related papers, 
documents, and correspondence by any duly accredited agent of the 
U.S. Part 111, Customs Regulations (19 CFR Part 111), contains the 
regulations prescribed by the Secretary relating to the licensing of 
brokers and their duties and responsibilities. 

A Customs Headquarters Task Force on broker licensing and reg- 
ulations (Task Force) was established to make a comprehensive 
study of the laws and regulations administered by Customs which 
relate to brokers and to make recommendations for regulatory 
amendments. 

Based upon the recommendations of the Task Force for regula- 
tions changes, on April 7, 1983, Customs published a notice in the 
Federal Register (48 FR 15154), proposing amendments to Part 111, 
Customs Regulations. 

On October 30, 1984, the President signed Pub. L. 98-573, the 
Trade and Tariff Act of 1984 (the Act). Section 212 of the Act made 
substantial revisions to section 641, Tariff Act of 1930, as amended 
(19 U.S.C. 1641), relating to customs brokers. Among the changes 
were the creation of a single license for each customs broker and 
separate permits to operate in each Customs district, a listing of 
specific grounds for suspension or revocation of a license or permit, 
creation of a monetary penalty and specific procedures to be fol- 
lowed when an action is initiated to suspend or revoke a license or 
assess a monetary penalty. A more detailed discussion of the vari- 
ous provisions of the Act relating to brokers is set forth below. 

In light of the new brokers statute it has been decided to again 
publish the recommendations of the Task Force which were the 
subject of proposed amendm,ents set forth in the Federal Register 
on April 7, 1983, as proposed amendments to the Customs Regula- 
tions, along with the amendments necessary as a result of the Act. 
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DiIscussION OF PRoposED AMENDMENTS 


1. Prior to the Act, § 641, Tariff Act of 1930, as amended (Tariff 
Act), and the various predecessor provisions relating to customs 
brokers referred to brokers as customhouse brokers. This was in 
recognition of the fact that historically the business of the broker 
was conducted at the customhouse. In this day and age this is no 
longer the case. The Act refers to brokers as customs brokers. Ac- 
cordingly, it is proposed to amend the heading and text of Part 111 
to remove the words “customhouse brokers” or “customhouse 
broker” and substitute the words “customs brokers” or “customs 
broker” wherever necessary. 

2. Section 111.0, Customs Regulations (19 CFR 111.0), sets forth 
the scope of Part 111. It is proposed to modify this section to identi- 
fy those major areas of § 641 which are the subject of detailed regu- 
lations. For example, it is proposed to modify the scope provision to 
include reference to the new provisions relating to permits and the 
assessment of monetary penalties. 

3. Definitions of various terms are contained in § 111.1, Customs 
Regulations (19 CFR 111.1). 

Section 641(a\(2), Tariff Act, as amended by the Act, defines the 
term ‘Customs business”. That phrase means those activities in- 
volving transactions with Customs concerning the entry and admis- 
sibility of merchandise, its classification and valuation, the pay- 
ment of duties, taxes, or other charges assessed or collected by Cus- 
toms upon merchandise by reason of its importation, or the refund, 
rebate, or drawback thereof. This definition is incorporated in a 
new proposed § 111.1(c). As a result of this proposal, existing para- 
graphs (c), (d), (e), (f). and (g) of § 111.1 would be redesignated as 
paragraphs (d), (e), (f), (g) and (h), respectively. 

4, Existing § 111.1(e), Customs Regulations (19 CFR 111.(e)) (pro- 
posed redesignated § 111.1(f)), defines the term “Books and papers” 
as including “all books, accounts, records, papers, documents, 
powers of attorney, data processing materials (other than cards, 
magnetic tapes and discs, and incidental intermediate forms tempo- 
rary in nature), and correspondence of a broker relating to his Cus- 
toms business.” 

Based upon the recordkeeping provision of § 508 of Pub. L. 95- 
410, the “Customs Procedural Reform and Simplification Act of 
1978,” Customs, by T.D. 79-159, which was published in the Feder- 
al Register on June 4, 1979 (44 FR 31962), amended its regulations 
to define the terms “records” in § 162.la(a), Customs Regulations 
(19 CFR 162.la(a)). Because of that amendment, Customs proposes 
to amend §111.1(e) proposed redesignated §111.1(f)) to define 
“records” as those documents identified in § 162.1a, Customs Regu- 
lations, and kept as provided in § 162.1b, Customs Regulations (19 
CFR 162.1b). 

It is also proposed to make conforming amendments to §§ 111.21, 
111.22, 111.28, 111.24, 111.25, 111,26, 111.27, and 111.30, Customs 
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Regulations (19 CFR §§ 111.21, 111.22, 111.23, 111.24, 111.25, 111.26, 
111.27 and 111.30), to remove references to “Book and paper” or 
“Books and papers” and substitute “records” or “record”, as appro- 
priate. 

5. Section 641(b), Tariff Act, as amended by the Act, provides for 
the issuing of licenses to individuals and corporations, associations 
and partnerships if at least one member of the particular business 
entity holds a valid brokers license. 

Section 641(c), Tariff Act, as amended by the Act, established a 
requirement for a permit for each district in which the broker in- 
tends to operate. 

In order to implement the above requirement for a permit it is 
proposed to include references to a permit in §§ 111.0, 111.2, 111.4, 
111.11(bX(2), 111.11(cX3), 111.37, 111.43, and 111.51, Customs Regula- 
tions (19 CFR §§ 111.0, 111.2, 111.4, 111.11(b)(2), 111.11(c3), 111.37, 
111.43, and 111.51). 

It is proposed to substantially revise § 111.19, Customs Regula- 
tions (19 CFR 111.19), relating to licenses for additional districts to 
reflect the changes in the law regarding the requirements for per- 


mits. 

It should be noted that § 214(d)\(2) of the Act provides that a bro- 
kers license in effect on the date of enactment of the Act (i.e. Octo- 
ber 30, 1984) will continue in force as a license to transact customs 
business as a broker and that licenses will be accepted as permits 
for the district or districts covered by that license. However, 
§ 214(dX(1) provides that § 212 of the Act (i.e. the amended § 641, 
Tariff Act) will take effect upon the close of the 180th day follow- 
ing the October 30, 1984, dave of enactment (i.e. April 29, 1985). 
The Act is silent regarding the treatment of licenses issued be- 
tween the date of enactment (i.e. October 30, 1984) and the effective 
date of the revised § 641 (ie. April 29, 1985). As a result of these 
two effective date provisions a broker issued a license between Oc- 
tober 30, 1984, and April 29, 1985, could be considered not to hold a 
valid customs brokers license on or after April 29, 1985. A broker 
in such circumstances could also be considered to be in violation of 
§ 641(b\(6) relating to transaction customs business without a valid 
license. 

While Customs believes a person licensed during this interim 
period should be treated the same as a person who held a license 
on October 30, 1984, a technical amendment will be submitted to 
the Congress to eliminate any doubt about the matter. Accordingly, 
it is Customs’ present position that a brokers license in effect on 
April 28, 1985, held by an individual or organization (i.e. partner- 
ship, corporation or association), on or after April 29, 1985, will be 
recognized as a national customs brokers license to transact cus- 
toms business as a customs broker. If an individual or organization 
on April 28, 1984, held more than one customs brokers license, all 
licenses held by that individual or organization will merge into one 
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national license. For administrative and operational control, the li- 
cense in effect on April 28, 1985, with the earliest issue date will be 
the license into which the later issued licenses will merge unless 
the broker specifically requests that a different license be used. If 
the broker wants its licenses to merge into a license other than the 
license with the earliest date of issue, he must advise both the dis- 
trict director of the district which issued the license with the earli- 
est effective date and the district director of the district which 
issued the license he wants as the site for his national license. 

All brokers licenses in effect on April 28, 1985, will, on April 29, 
1985, be accepted as permits to transact customs business as a 
broker for the district or districts covered by that license. 

6. Section 641(b\2), Tariff Act, as amended by the Act, modified 
the requirement that two officers of the partnership, corporation or 
association be licensed brokers. Under the new law only one li- 
censed broker is required. 

In order to implement this change it is proposed to amend 
§§ 111.11 (b\(1) and (c\(2), Customs Regulations (19 CFR 111.11 (b\(1) 
and (c)(2)), to remove the requirement for two licensed brokers. 

7. Section 641(b\2), Tariff Act, as amended by the Act, codified 
the existing regulatory requirement for an examination of appli- 
cants for a brokers license found in § 111.13, Customs Regulations 
(19 CFR 111.13). Because of the above discussed modification to 
§ 641, Tariff Act, which changed the number of licensed brokers 
necessary to qualify a partnership, corporation or association for a 
brokers license from two to one, it is necessary to modify the proce- 
dure for a special examination for a brokers license in the event 
that a partnership, corporation or association loses its qualifying 
broker before the next scheduled examination. Further, it is pro- 
posed to amend § 111.13(c), Customs Regulations, relating to special 
examinations, by changing the reference from two licensed mem- 
bers or officers to one licensed member or officer. 

8. Section 111.11(a\(4), Customs Regulations (19 CFR 111.11(a\(4)), 
states that an applicant for an individual license must establish 
through an examination that he has sufficient knowledge of Cus- 
toms and related laws, regulations and procedures to render valua- 
ble service to importers and exporters. Section 111.13, Customs 
Regulations, relates to the examination of an applicant for a li- 
cense. 

Section 641(a\(2), Tariff Act, as amended by the Act, states that 
an applicants knowledge of Customs and related laws, regulations 
and procedures, bookkeeping, accounting, and all other appropriate 
matters may be determined by examination. 

It is proposed to expand the coverage of §§ 111.11(a\(4), and 
111.13(a), Customs Regulations, to include within the scope of ex- 
aminable matters bookkeeping, accounting, and all other appropri- 
ate matters. 
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9. Section 111.11, Customs Regulations, sets forth the basic re- 
quirements that must be met by an individual, partnership, asso- 
ciation, or corporation to obtain a broker’s license. Concerning a 
partnership, § 111.11(b\2) requires that there must be an office 
where transactions with Customs will be performed by a licensed 
officer or a qualified employee. Section 111.11(bX8) contains a simi- 
lar requirement for an association or corporation. In either circum- 
stance, if the transaction is performed by a qualified employee, it 
must be performed under the “responsible supervision and control” 
of the licensed member(s) of the partnership or officer(s) of the as- 
sociation or corporation. 

In the past, at times, a licensed firm has applied for a license for 
a branch office, usually in another city, and the application has de- 
scribed how the licensed member(s) or officer(s) in the home office 
will exercise supervision and control over an employee(s) in the 
branch office. Occasionally, Customs has found that the description 
of the supervision and control is inadequate. 

Section 641(b\(4), Tariff Act, as amended by the Act, codifies the 
requirement for the broker to exercise responsible supervision and 
control over the customs business that it conducts. In order to im- 
plement this provision and to clarify the term “responsible supervi- 
sion and control” used in § 111.11, Customs proposes to add a new 
paragraph (d) to § 111.11 to define the term. 

Under proposed paragraph (d) “responsible supervision and control” 
means that supervision and control necessary to ensure that the 
employee provides substantially the same quality of service in 
handling customs transactions that the licensed broker is required to 
provide. While the determination of what is necessary to maintain re- 
sponsible supervision and control will vary depending upon the cir- 
cumstances in each case, factors, which Customs will consider, include, 
but are not limited to, the frequency of visits to offices of the li- 
censee by the licensed broker(s); the training required of the 
employee(s); the issuance of written instructions and guidelines to 
the employee(s); the volume and type of business of the licensee; 
the reject rate for the various customs transactions; the mainte- 
nance of current editions of the Customs Regulations, Tariff Sched- 
ules and Customs issuances; the availability of the licensed 
broker(s) for consultation with the employee(s), when necessary; 
the frequency of audits and reviews by the licensed broker(s) of the 
customs transactions handled by the employee(s); and any circum- 
stance which indicates whether a licensed broker of the firm has a 
real interest in the firm’s operation. 

If a licensed broker is in charge of an office and the broker is not 
a qualifying broker, the broker employee will be required to exer- 
cise responsible supervision and control over the other employes in 
the firm office over which he is in charge. 

10. Section 641(b\(5), Tariff Act, as amended by the Act, provides 
that any person who intentionally transacts customs business, 
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other than on his own behalf, without holding a valid broker’s li- 
cense shall be liable for a monetary penalty not to exceed $10,000 
for each transaction. 

It is proposed to redesignate § 111.4, Customs Regulations, as 
§ 111.5 and incorporate the substance of § 641(b\5), Tariff Act, into 
a new §111.4. The proposed section would also cross-reference a 
new subpart E in Part 111 which will contain the procedures for 
assessing the monetary penalties established by § 641(b\6) and 
§ 641(d\(2X(A), Tariff Act. 

11. The provisions of § 111.12(aX2), Customs Regulations, relate to 
the fee to be charged an applicant for a brokers license. A cross- 
reference to the fee is also contained in § 111.12(a\(1). 

Section 641(h), Tariff Act, as amended by the Act, authorizes the 
Secretary to prescribe reasonable fees and charges to defray the 
costs of carrying out the provisions of § 641, including, but not lim- 
ited to fees for licenses and examinations. 

Accordingly, it is proposed to eliminate the cross-reference in 
§ 111.12(aX(1) and to revise § 111.12(aX(2) to indicate that each appli- 
cant shall be charged a fee to defray the costs to Customs for the 
preparation and administration of the examination and other ex- 
penses in processing the application. The fee will be determined 
under the provisions of 19 U.S.C. 1641(h) and 31 U.S.C. 9701. The 
proposed regulation would indicate that the fee will be reviewed 
annually and revised, if necessary, to reflect current costs. Under 
the proposal, revisions to the fee will be published in the Federal 
Register and Customs BULLETIN. As under the current regulations 
the fee will accompany the application and be in the form of a 
check or money order payable to the U.S. Customs Service. 

Based upon the Customs’ review of the current costs incurred in 
the preparation and administration of the examination and other 
expenses in processing an application for a brokers license for an 
individual, it has been determined that a fee of $300.00 is appropri- 
ate. Customs’ review has indicated that the current costs to process 
an application for a brokers license for a partnership, association 
or corporation is $300.00. Accordingly, a $300.00 fee will be re- 
quired to accompany an individual, partnership, association or cor- 
poration application. Customs has notified its various field offices 
to begin collecting these fees with applications submitted on or 
after April 29, 1985. 

Section 111.12(c) provides for a refund of the application fee if 
the application is withdrawn before the date of the examination. 

In recognition of the fact that certain processing of an applica- 
tion occurs before the brokers examination which involves time, 
effort and expense, it is proposed to amend § 111.12(c) to authorize 
a refund less any costs associated with the processing of the appli- 
cation to include the costs of processing the refund. 

Under the provisions of § 111.13, if an applicant fails to appear 
for an examination, the applicant is entitled to a refund of one-half 
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of the application fee, as is an applicant who fails to pass the exam- 
ination. It is proposed to amend both paragraphs (d) and (e) of 
§ 111.13 to indicate that, in either of the two situations discussed 
above, the district director will deduct from the application fee the 
pro rata costs associated with preparing and administering the ex- 
amination and any other costs associated with the processing of the 
application, including the costs of processing the refund, and 
refund the balance to the applicant. 

Section 111.13(c) relates to a special examination given to an ap- 
plicant so an individual, partnership, association, or corporate 
entity which loses the qualifying broker may continue the Customs 
brokerage business without interruption. In recognition of the fact 
that Customs incurs substantial expense for the benefit of the ap- 
plicant for a special examination, it is proposed to amend 
§ 111.13(e) to authorize the collection of a fee to defray these costs. 
As with the earlier discussed fees, the fee for the special examina- 
tion will be determined under the provision of 19 U.S.C. 1641(h) 
and 31 U.S.C. 9701. 

12. Section 641(c), Tariff Act, as amended by the Act, relates to 
permits for customs brokers. Under that section each person grant- 
ed a customs brokers license must also have a permit for each Cus- 
toms district in which that person conducts customs business. The 
law also provides that the broker shall regularly employ in each 
Customs district for which a permit is issued at least one individual 
who is also a licensed broker to exercise responsible supervision 
and control over the customs business conducted in that district. 
By virtue of § 214(d\(1\(A) of the Act, the requirement for a licensed 
broker in each district will take effect on October 31, 1987. When 
this provision takes effect, the law provides for an exception if the 
licensed person can demonstrate that it regularly employs in the 
region in which the district is located, at least one licensed individ- 
ual and that sufficient procedures exist within the firm for the 
person employed in that region to exercise responsible supervision 
and control over the customs business conducted by the firm in the 
district for which the waiver is sought. 

Section 111.19, provides for licenses for additional districts. In 
order to implement the statutory scheme for permits set forth in 
§ 641(c), Tariff Act, as amended by the Act, it is proposed to modify 
the language of § 111.19. 

It is proposed to retitle the section as “Permits”. 

Proposed paragraph (a) states that each person granted a bro- 
ker’s license will be concurrently issued a permit for the district 
through which the application for the license was submitted with- 
out the payment of the fee required by proposed paragraph (c) of 
this section, if it is shown to the satisfaction of the district director 
that the person intends to transact customs business in the district 
through which the brokers license application is submitted and the 
person otherwise complies with the requirements of this section. 
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Permits for additional districts would be the subject of proposed 
paragraph (b). Under proposed paragraph (b) a licensed person who 
intends to conduct customs business in additional districts would 
submit an application on Customs Form 3124. This is an applica- 
tion for a brokers license. The proposed regulation states that the 
application would be modified to indicate it is an application for a 
permit. In an effort to lessen the burden on the broker, the propos- 
al states that if the information set forth on the previously submit- 
ted brokers license application is current, a copy of that application 
can be used. The application would have to comply in all other re- 
spects with the requirements of proposed § 111.12(a). In addition, 
the broker would have to identify his license number and date of 
issuance. A list of all districts for which a permit has been previ- 
ously granted would be required under the proposal. 

Under proposed paragraph (c) each application for a permit will 
be accompanied by a fee to defray the costs of processing the appli- 
cation. The fee will be determined under the provisions of 19 U.S.C. 
1641(h) and 31 U.S.C 9701. As with the fee for the license, the 
permit fee will be reviewed annually and revised, if necessary, to 
reflect current costs. Revisions to the fee will be published in the 
Federal Register and Customs BULLETIN. As with the other fees it 
will be payable by check or money order made out to the U.S. Cus- 
toms Service. 

Based upon Customs review of the anticipated costs in the proc- 
essing of an application for a permit, it has been determined that a 
fee of $100.00 per application is appropriate. Customs has notified 
its various field offices to begin collecting this fee with applications 
submitted on or after April 29, 1985. 

Proposed paragraph (d) deals with responsible supervision and 
control. This paragraph requires that the applicant have a place of 
business within the district for which the application is filed and 
establish that it is prepared and qualified to render efficient serv- 
ice and exercise responsible supervision and control over the pro- 
posed office. 

The proposed paragraph also provides for the employment of at 
least one licensed individual in each district on or after October 31, 
1987. A provision for the statutory exception is included which pro- 
vides that if an applicant can demonstrate to the satisfaction of the 
Commissioner of Customs that he regularly employes in the region 
in which the district is located, at least one individual who is li- 
censed and that adequate procedures exist for the person to exer- 
cise responsible supervision and control, a waiver may be granted. 
A proposed procedure for obtaining a waiver is also included in this 
paragraph. 

It is proposed to redesignate § 111.19 (d) and (e) as § 111.19 (e) 
and (f), respectively, modify redesignated paragraph (e) to delegate 
authority to the district director to act on the application and 
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make other editorial changes to both paragraphs to conform them 
to the other proposed changes. 

13. Section 111.23(a), Customs Regulations (19 CFR 111.23(a)), pro- 
vides that brokers will retain their records for a specified period 
within the Customs district to which they relate. Under modern 
business practices, records of financial transactions of large firms 
often are located in a main office of the firm. Brokers have com- 
plained that the requirement that records be maintained in each 
Customs district to which they relate is a burden. It is believed 
that Customs and brokers would benefit by permitting the business 
practice of centralizing records of financial transactions which is 
often complemented by highly efficient automated data processing 
methods. Therefore, Customs proposes to amend § 111.23 to permit 
brokers licensed to transact customs business in districts which are 
in more than one region, or in more than one district in a single 
region, to maintain their records of financial transactions at a cen- 
tral location. 

Customs anticipates that under the proposal, records such as 
cash receipts, disbursement journals, accounts receivable and ac- 
counts payable, the general ledger, and other summary records 
would be maintained at one central location. Other basic records 
for brokers who operate offices in more than one district would be 
maintained at each location where the broker transacts customs 
business. These records would include entry files, immediate deliv- 
ery release and control files, and other records essential to the day- 
to-day operations of the local office. 

To accomplish this change, this document proposes to amend 
§ 111.23(a) by providing an exemption to the requirement that the 
records shall be retained within the Custom district to which they 
relate. A regional commissioner, responsible for the region in 
which the centralized records are to be maintained, may grant an 
exemption under the procedure proposed in new § 111.23(e), permit- 
ting authorized brokers to maintain records of financial transac- 
tions at one centralized location in a region. New proposed 
§ 111.23(f) would provide the procedure for withdrawing the exemp- 
tion. 

Section 111.23(b) provides that with the approval of the district 
director a broker may microfilm certain specified records. Similar- 
ly, § 111.23(d) provides that a broker may use other methods of re- 
production, including microfiche, upon approval of the district di- 
rector. This document proposes to further amend §111.23 by 
adding a new paragraph (g). Proposed § 111.23(g) would provide 
that where a regional commissioner permits a broker to maintain 
records of financial transactions at one centralized location under 
proposed paragraph (e), that regional commissioner is responsible 
for approving requests for the reproduction of those centralized 
records provided for under paragraphs (b) and (d). 
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Section 111.23(b) provides that neither books of account nor 
powers of attorney can be microfilmed. Section 111.23(d) provides 
that neither books of account nor powers of attorney can be repro- 
duced by other methods. This document proposes to amend § 111.23 
(b) and (d) by removing books of account from the exception clause 
thereby permitting them to be microfilmed or otherwise repro- 
duced. Brokers would still be prohibited from microfilming or oth- 
erwise reproducing powers of attorney. 

Section 111.22(a) provides that in addition to the regular records 
of account required by § 111.21, each broker will keep current a 
record of all Customs transactions in the format set forth in 
§ 111.22(d), unless exempted. Section 111.22(b) provides that the dis- 
trict director may exempt a broker from this requirement if the 
broker complies with certain specified conditions. Section 111.22(c) 
provides that the exemption may be withdrawn by the district di- 
rector if the broker does not comply with the specified conditions. 

This document proposes to amend § 111.22 by adding a new para- 
graph (e) to provide that where a regional commissioner permits a 
broker to maintain records of financial transactions at one central- 
ized location under proposed § 111.23(e), that regional commissioner 
is responsible for granting or withdrawing the exemption under 
§ 111.22 (b) and (c) relating to the requirement for an additional 
record of the transactions. 

14. Section 111.28(b), Customs Regulations (19 CFR 111.28(b)), pro- 
vides that at the request of the district director, a broker shall 
submit a list of names of persons currently employed, their ad- 
dresses, social security numbers, and dates and places of birth. 
Having submitted such a list, each broker is required to advise the 
district director of the names of any new personnel and provide the 
same information as required for current employees. If the employ- 
ment of any person is terminated, the regulations provide that the 
broker shall promptly advise the district director. 

Customs believes that to enhance its enforcement capabilities 
when investigating employees of brokers, it is necessary to amend 
§ 111.28(b) to require that all brokers submit the information relat- 
ing to their employees. 

Accordingly under proposed paragraph (b\(1), each broker would 
submit, in writing, to each district director where the broker has a 
permit to transact customs business, a list of the names of persons 
currently employed. For each employee, the broker would provide 
the current home address, last prior home address, social security 
number, date and place of bith, and the name and address of each 
former employer and dates of employment for the preceding 3-year 
period, if the employee has been employed by the broker for less 
than 3 years. This information would be supplied to Customs 
within 30 days of the effective date of the final brokers regulations. 
After the initial submission the list would be updated and submit- 
ted with the status report required by § 111.30(d). 
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It is proposed to add a new paragraph (b\(2) which would require 
the broker to submit the same information required under pro- 
posed paragraph (b\(1) for new employees within 10 days after a 
new employee has been employed for 30 days. 

Under proposed paragraph (b\3), within 10 days after the termi- 
nation of any employee employed longer than 30 days, the broker 
must submit the name of the terminated employee. 

A new paragraph (b\(4) highlights that while a broker is responsi- 
ble for providing the foregoing information, in the absence of culpa- 
ble evidence to the contrary, Customs will not hold the broker re- 
sponsible for the accuracy of the information provided to the 
borker by the employee. 

15. In accordance with § 641(b\3), Tariff Act, as amended by the 
Act, no license will be granted to any corporation, association, or 
partnership, unless a license as a broker has been issued to one of 
the officers or members of the corporation, association, or partner- 
ship, and such license is in force, However, on occasion a licensed 
officer has retired from the business and some years have passed 
before Customs discovered that the licensed entity was continuing 
to operate without the required supervision of the licensed broker. 

Section 111.30(d) requires that a corporation, partnership, or as- 
sociation, shall file a report with Customs every third year after 
February 1, 1979, which includes the name and address of the 
member of the partnership or officer of the corportion or associa- 
tion qualifying it for a license. However, there is no requirement 
that a licensed broker, who is a qualifying member of a partner- 
ship or officer of a corporation or association, notify Customs if he 
ceases to be a member or officer of the entity. Customs believes 
that a new paragraph (c) should be added to § 111.28 to require a 
licensed broker who is a qualifying member or officer to notify Cus- 
toms if he ceases to be a member or officer. This requirement will 
provide a cross-check to the requirement of § 111.30(b)\(1) that the 
partnership, association or corportion immediately report the loss 
of the qualifying officer or member. 

16. Section 111.29(a) requires that brokers “account” to clients 
within 60 days from receipt for funds received from the Govern- 
ment for the clients, or received from a client in excess of 
the Governmental or other charges properly payable in response 
to the client’s business. Customs has found that sometimes the “ac- 
count” has been only a recording of a transaction on the broker’s 
books, and in some cases involving inactive accounts, brokers have 
retained clients’ funds indefinitely. Customs believes that 
§ 111.29(a) should be amended to require that brokers provide a 
written statement to clients about funds received from the Govern- 
ment for a client, and funds received from a client in excess of an 
applicable charge which the broker has not yet refunded to the 
client. Further, upon review of the section it was determined that 
as presently written it is not technically accurate. Accordingly, this 
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document proposes to amend § 111.29(a) to state that each broker 
will exercise due diligence in making financial settlements, in an- 
swering correspondence, and in preparing or assisting in the prepa- 
ration and filing of records relating to any matter handled by him 
or as a broker. Payment of duty, tax, or other debt or obligation 
owing to the Government, for which the broker is responsible, will 
be made to the Government on or before the due date. The propos- 
al also provides that each broker will provide a written statement 
to a client accounting for funds received for the client from the 
Government, or received from a client where no payment has been 
made, or received from a client in excess of the Governmental or 
other charges properly payable as a part of the client’s business, 
within 60 days of receipt. The proposal provides that no written 
statement is required if there is actual payment by a broker of 
such funds. 

17. Section 111.30(b) relates to notification to Customs of the date 
on which a qualifying broker ceased to be a member or officer of a 
partnership, corporation or association and notification of changes 
to the Articles of Agreement, Charter, or Articles or Incorporation. 

It is proposed to qualify the language of the paragraph to state 
that Customs is only interested in receiving notification of changes 
to the Articles of Agreement, Charter, or Articles of Incorporation 
relating to the transaction of customs business. 

18. Presently there is no provision in Part 111 relating to the dis- 
position of brokerage business records upon the termination of the 
business. This document proposes to amend Part 111 by adding a 
new § 111.30(e) to provide for the notification to Customs of the 
name and address of the party having legal custody of the broker- 
age business records upon the termination of the business. The re- 
sponsibility for notification would lie with the broker upon the per- 
manent termination of his brokerage business, licensed partner(s) 
upon the permanent termination of the partnership brokerage 
business, and licensed association or corporate officers upon the 
permanent termination of the association or corporate brokerage 
business. 

As previously stated, under § 641, Tariff Act, the Secretary may 
prescribe rules and regulations governing the licensing of brokers 
and requiring licensed brokers to keep records and furnish infor- 
mation relating to their business to any duly accredited agent of 
the United States. Customs believes that it is entirely within the 
responsibility of licensed brokers to notify Customs of the location 
of business records of defunct brokers. The proposed amendment 
would provide Customs with notice that a licensed broker is no 
longer in business and would provide the name of the proper party 
to contact for inspection of the brokerage business records if the 
circumstances warrant. This notification is necessary to enable 
Customs to adequately protect the revenue as well as the interests 
of the broker’s former clients. 
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19. Section 111.35, Customs Regulations (19 CFR 111.35), relates 
to acceptance of fees from attorneys. The section provides that with 
respect to merchandise imported after March 15, 1962, a broker 
shall not demand or accept from any attorney (whether directly or 
indirectly, including, for example, from a client as a part of any ar- 
rangement with an attorney) on account of any case litigated in 
any court of law or on account of any other legal service rendered 
by an attorney, any fee or remuneration in excess of an amount 
measured by or commensurate with the time, effort and skill ex- 
pended by the broker in performing his services. 

It is proposed to remove the reference in § 111.35 to merchandise 
imported after March 15, 1962, and substitute a reference to cus- 
toms transactions. 

20. Section 641(b\(5), Tariff Act, as amended by the Act, provides 
that if a corporate, association, or partnership broker fails for any 
continuous period of 120 days to have at least one officer of the or- 
ganization licensed, the organization license will be revoked by op- 
eration of law. The predecessor statutory provision also provide for 
revocation by operation of law in similar circumstances. The regu- 
lations implementing that prior provision are set forth in § 111.52, 
Customs Regulations (19 CFR 111.52), which appear in the regula- 
tions under Subpart D relating to cancellation, suspension or revo- 
cation of licenses. Because subpart D relates to disciplinary pro- 
ceedings and revocation by operation of law is not disciplinary in 
nature, it is proposed to set forth the provisions for revocation by 
operation of law in a new § 111.45 which is outside of subpart D. 

By implication, if a license is revoked by operation of law all per- 
mits issued pursuant to that license are also revoked by operation 
of law. To make this clear, a phrase to this effect has been included 
in proposed § 111.45(a). 

Section 641(c\(3), Tariff Act, as amended by the Act, relates to 
revocation by operation of law of permits. Specifically, the section 
provides that if a broker granted a permit fails to employ for any 
continuous period of 180 days, at least one individual who is a li- 
censed broker within the district or region (if an exception has 
been granted) for which a permit has been issued, the permit will 
be revoked by operation of law. This statutory provision is effective 
October 31, 1987. 

The substance of this section is incorporated in proposed 
§ 111.45(b). 

Proposed § 111.45(c) provides for notification of the revocation by 
operation of law to the concerned broker and publication of the 
revocation in the Customs BULLETIN. 

21. Section 641(d), Tariff Act, as amended by the Act, provides for 
disciplinary proceedings. Various forms of misconduct for which 
disciplinary proceeding may be initiated are set forth in § 641(d\(1). 
Procedures for assessing a monetary penalty are contained in 
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§ 641(d\(2)(A). Suspension, revocation, or a monetary penalty in lieu 
thereof, procedures are enumerated in § 641(d)\(2\B). 

In order to implement the provisions of § 641(d\2\B), it is pro- 
posed to change the heading of Subpart D to “Cancellation, Suspen- 
sion, or Revocation of License or Permit, or Monetary Penalty in 
Lieu Thereof’. 

It is proposed to add a new § 111.50 which identifies the scope of 
subpart D. Specifically, this proposed section states that the sub- 
part relates to cancellation, suspension, or revocation of a license 
or a permit, or assessment of a monetary penalty in lieu thereof 
under the provisions of § 641(d\(2\B). It is also proposed to empha- 
size the distinction between the monetary penalties provisions of 
the Act by stating that the provisions for assessment of a monetary 
penalty under § 641(b\6) (transacting customs business without a 
brokers license) and § 641(d\(2A) (monetary penalty) are contained 
in a new subpart E. 

22. There have been occasions where Customs, in preparing to 
take action against a particular broker’s license, has received a re- 
quest from the broker that Customs accept the broker’s request for 
voluntary suspension of the license without having a hearing on 
the matter. For example, the broker may decide that he does not 
wish to have a hearing after receiving the notice of charges and 
the statement of charges. To avoid formal proceedings, the broker 
may request a suspension of his license from Customs. 

Part 111, however, does not grant specific authority to the Com- 
missioner or Secretary of the Treasury to accept a broker’s applica- 
tion for suspension of the license without a hearing. Section 111.51 
provides only for acceptance of a written request for cancellation. 
Customs believes that Part 111 should be amended to provide that 
Customs may accept a voluntary offer of suspension of a license or 
permit submitted by a broker without a hearing. The statutory 
basis for this authority is found in § 641(d\(3), Tariff Act, as amend- 
ed by the Act which provides for settlement and compromise. This 
section is discussed in further detail below with respect to proposed 
§ 111.81. Therefore, this document proposes to amend Subpart D, 
Part 111, by adding a new § 111.52, relating to “voluntary suspen- 
sion of a license or permit.” 

23. Section 641(d\(1), Tariff Act, as amended by the Act, lists spe- 
cific grounds for which disciplinary proceedings may be instituted. 

It is proposed to incorporate this list in a revised § 111.53 titled 
“Grounds for suspension or revocation of license or permit or mon- 
etary penalty in lieu thereof.” 

Specifically, this section provides that disciplinary action may be 
initiated for the following reasons: 

(a) The broker has made or caused to be made in any application 
for any license or permit under Part 111, or report filed with Cus- 
toms, any statement which was, at the time and in light of the cir- 
cumstances under which it was made, false or misleading with re- 
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spect to any material fact, or has omitted to state in any applica- 
tion or report any material fact which was required. 

(b) The broker has been convicted at any time after filing of an 
application for a license under § 111.12 of any felony or misde- 
meanor which the appropriate Customs officer finds: 

(1) Involved the importation or exportation of merchandise; 

(2) Arose out of conduct of its customs business; or 

(3) Involved larceny, theft, robbery, extortion, forgery, counter- 
feiting, fraudulent concealment, embezzlement, fraudulent conver- 
sion, or misappropriation of funds (infractions set forth in this sub- 
paragraph may form the basis for an action to suspend or revoke 
only); 

(c) The broker has violated any provision of any law enforced by 
Customs or the rules or regulations issued under any such provi- 
sion; 

(d) The broker has counseled, commanded, induced, procured, or 
knowingly aided or abetted the violation by any other person of 
any provision of any law enforced by Customs or the rules or regu- 
lations issued under any such provision; 

(e) The broker has knowingly employed, or continues to employ, 
any person who has been convicted of a felony, without the written 
approval of the Commissioner; or 

(f) The broker has, in the course of its customs business, with 
intent to defraud, in any manner willfully and knowingly deceived, 
misled or threatened any client of prospective client. 

24. Section 641(d\(2\B), Tariff Act, as amended by the Act, sets 
forth the procedures to be followed for a suspension or revocation 
action. Under this section Customs may, for good and sufficient 
reason, serve notice in writing upon a broker to show cause why its 
license or permit should not be revoked or suspended. The notice 
must be in the form of a statement specifically setting forth the 
grounds for the complaint. Under the law, the broker has 30 days 
to respond. If no response it filed, or Customs determines after fur- 
ther review of the matter that action is still warranted, the broker 
must be notified that a hearing will be held within 15 days. If the 
broker requests an extention and shows good cause, additional time 
before the hearing is held may be granted. The hearing will take 
“place before an administrative law judge who will serve as the 
hearing officer. If the broker waives the hearing or fails to appear 
at the appointed time and place, either in person or by designated 
representative, the hearing officer will make findings and recom- 
mendations based on the record submitted by the parties. The 
broker may be represented by counsel at the hearing. All proceed- 
ings, including the proof of the charges and the response thereto, 
will be presented with testimony taken under oath and the right of 
cross-examination accorded to both parties. A transcript of the 
hearing will be made. A copy of the transcript will be provided to 
Customs and another to the broker. Under § 641(d)(2)\B) the parties 
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will be provided with a reasonable opportunity to file a post-hear- 
ing brief. Following the conclusion of the hearing, the hearing offi- 
cer will promptly transmit the record of the hearing along with 
findings of fact and recommendations to the Secretary for decision. 
The Secretary is required to issue a written decision, based solely 
on the record, setting forth findings of fact and reasons for the de- 
cision. The decision may provide for the sanction contained in the 
notice or any lesser sanction including a monetary penalty not to 
exceed $30,000. 

While the statutory provisions discussed above are similar to the 
existing regulatory procedures, there are differences which war- 
rant amendments to the regulations. 

Accordingly, it is proposed to amend both §§ 111.57 and 111.58, 
Customs Regulations (19 CFR 111.57, 111.58), to remove those por- 
tions of the sections which made the institution of preliminary pro- 
ceedings discretionary. 

Section 111.59, Customs Regulations (19 CFR 111.59), sets forth 
the contents of the notice of preliminary proceedings. It is proposed 
to add to the items that the notice must contain a statement in- 
forming the broker that formal proceedings are available to him 
and a statement advising the broker that a response to the notice 
must be received within 30 days of the date of the notice. 

Section 111.61, Customs Regulations (19 CFR 111.61), relates to 
the decision of the Commissioner on preliminary proceedings. In 
order to conform to the statutory language of § 641(a\(2\B), it is 
proposed to add the words “no response is filed or” in the fourth 
sentence, recognizing that the broker may not submit a response to 
the notice. 

Section 111.64, Customs Regulations (19 CFR 111.64), pertains to 
the service of notice and other papers. That section presently indi- 
cates that the hearing will be scheduled to take place within 5 days 
after service of the notice of hearing. The statutory provision calls 
for a 15-day notice period. Accordingly, it is proposed to substitute 
15 days for the 5 days presently contained in § 111.64. 

Section 111.65, Customs Regulations (19 CFR 111.65), provides for 
an extension of time for the hearing on the grounds that additional 
time is necessary to prepare a defense. The statutory provisions au- 
thorize an extension for good cause. Accordingly, it is proposed to 
substitute the statutory good cause requirement in § 111.65. 

Section 111.67(a), Customs Regulations (19 CFR 111.67(a)), relates 
to the Government representatives at the hearing and states that 
the Commissioner will appoint the hearing officer. The section also 
provides that the hearing officer will provide a reporter and the 
Commissioner will appoint persons to represent the Government. 
In order to conform to the statutory provisions it is proposed to 
revise § 111.67(a) to state that the hearing officer will be an admin- 
istrative law judge appointed pursuant to 5 U.S.C. 3105. 
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It is further proposed to amend § 111.67 relating to the transcript 
of the record to state that the district director will provide a com- 
petent reporter and that copies of the transcript will be delivered 
to the hearing officer, broker and Government representative with- 
out charge. 

Finally, it is proposed to amend § 111.67 by adding a new para- 
graph (e) which states that the Commissioner will designate one or 
more persons to represent the Government. 

Section 111.74, Customs Regulations (19 CFR 111.74), relates to 
the decision and notice of suspension or revocation. It is proposed 
to add a sentence to the section stating that the order of suspen- 
sion or revocation will become effective 60 days after the issuance 
of the order, unless a shorter period of time is provided. This provi- 
sion recognizes the broker’s right under section 641(e)\(1), Tariff Act, 
as amended by the Act, to appeal the Secretary’s decision to the 
Court of International Trade within 60 days while reserving the 
right in particularly grievous cases for the Secretary to make the 
order effective in a lesser period of time. 

It is further proposed to amend § 111.74 by requiring payment of 
a monetary penalty assessed within 120 days of the issuance of the 
order or the brokers license will be automatically suspended until 
payment is made. 

Section 641(e\(6), Tariff Act, as amended by the Act, provides that 
if an appeal of the Secretary’s order is not taken with 60 days it 
becomes final and conclusive. The section also states that if a mon- 
etary penalty is not tendered within 60 days after the decision be- 
comes final (i.e. 120 days from the date of the order) the license 
will be automatically suspended. The proposed amendment would 
implement this provision. 

The proposed amendment to § 111.75, Customs Regulations (19 
CFR 111.75), recognizes the statutory right to appeal the decision of 
the Secretary under § 641(e), Tariff Act, as amended by the Act, to 
the Court of International Trade and indicates that such an appeal, 
unless specifically ordered by the Court, operates as a stay of the 
Secretary’s order. 

25. Section 111.76, Customs Regulations (19 CFR 111.76), relates 
to reopening of a case on which a final decision has been rendered. 
The hearing officer is identified as the primary contact for an ap- 
plication to reopen a case. Prior to the Act the hearing officer was 
an officer of Customs other than a Customs officer of the district 
for which the license was issued. It is proposed to substitute the 
Commissioner for the. hearing officer wherever hearing officer is 
identified in § 111.76. 

26. Section 111.80, Customs Regulations (19 CFR 111.80), contains 
a savings provision. It is proposed to update this section to state 
that any proceedings for revocation of suspension of a license insti- 
tuted prior to October 30, 1984, will be governed by the provisions 
of Part III which were in force at the time the proceeding was in- 
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stituted. The proposed section further states that for purposes of 
this section, the commencement of preliminary proceedings will be 
considered the institution of proceedings for revocation or suspen- 
sion, if preliminary proceeding were held. 

The amendment would implement the provisions of § 214(d\3), of 
the Act, relating to effective dates, which provides that any pro- 
ceeding for revocation or suspension instituted before the October 
30, 1984, date of enactment will be governed by the law in effect at 
the time the proceeding was instituted. 

27. It is proposed to add a new § 111.81 relating to settlement and 
compromise to implement the provisions of § 641(d\3), Tariff Act, 
as amended by the Act, which provides that the Commissioner, 
with the approval of the Secretary, may settle and compromise any 
disciplinary proceeding, which has been instituted under Part III, 
according to the terms and conditions agreed to by the parties, in- 
cluding but not limited to the reduction of any proposed suspension 
or revocation to a monetary penalty. 

28. Various sections of Part III refer to the authority of Customs 
to seek “suspension or revocation” of a license of a broker. For ex- 
ample, § 111.53 provides that failure or refusal to comply with the 
duties, responsibilities, or other requirements specified in Subpart 
C or elsewhere in Part III relating to brokers may be deemed 
grounds for suspension or revocation. 

In general, after preliminary proceedings, the district director 
may recommend to the Commissioner that Customs seek a suspen- 
sion or revocation of the broker’s license. A hearing officer would 
recommend a decision in the case and certify the entire record to 
the Secretary of the Treasury. The Secretary then is authorized to 
issue an order of suspension or revocation of the license. 

Customs has always taken the position that the authority to rec- 
ommend and impose a suspension for a specific period of time is 
inherent in the regulations even though the regulations merely use 
the term “suspension.” However, to avoid any ambiguity on this 
point, Customs proposes to amend the regulations by adding the 
phrase “for a specific period of time” after the term “suspension” 
or “suspend” where applicable. Accordingly, this document pro- 
poses to amend §§ 111.53, 111.66, and 111.74, Customs Regulations 
(19 CFR 111.53, 111.66, 111.74), to add the above phrase. 

29. Section 111.58, Customs Regulations (19 CFR 111.58), provides 
that the statement of charges must give a description of the facts 
claimed to constitute grounds for suspension or revocation of the 
license. To clarify the sanction against the broker, this document 
proposes to amend §111.58 to provide that the statement of 
charges also must specify the sanction being proposed, (i.e., suspen- 
sion of the broker’s license, or revocation of the license, or both), 
but shall not state a specific period of time for which suspension is 
proposed. 
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30. Section 641(d\2A), Tariff Act, as amended by the Act, estab- 
lished procedures for assessing and mitigating a monetary penalty 
other than the monetary penalty in lieu of suspension or revoca- 
tion under § 641(d\(2\B). Under § 641(d\(2A), Customs will serve 
notice in writing upon any broker to show cause why the broker 
should not be subject to a monetary penalty not to exceed $30,000 
for violations of the Act. The notice must advise the broker of the 
allegations or complaints against him and explain that the broker 
has a right to respond to the allegations or complaints in writing 
within 30 days of the date of the notice. Before the monetary penal- 
ty may be imposed under the Act, Customs must consider the alle- 
gations or complaint and any timely response by the broker as well 
as representations seeking remission or mitigation of the monetary 
penalty under the provisions of § 618, Tariff Act of 1930, as amend- 
ed, (19 U.S.C. 1618). At the conclusion of the proceedings, Customs 
will issue a written decision to the broker which sets forth the final 
determination and the findings of fact and conclusions of law on 
which the determination is based. 

As discussed earlier with respect to proposed § 111.4, a person 
transacting customs business without a license is liable for a mone- 
tary penalty of $10,000. Under the Act (i.e. 19 U.S.C. 1641(b)6)), the 
procedures set forth in § 614(d\(2\A), Tariff Act, are to be used in 
assessing this penalty. 

In order to implement the foregoing provision, it is proposed to 
add a new subpart E to Part III, titled ‘Monetary Penalty”. 

Proposed § 111.91 relates to the grounds for imposition of the 
monetary penalty and the maximum amount which can be as- 
sessed 


The proposed section provides that the appropriate Customs offi- 
cer may assess a monetary penalty or penalties in an amount not 
to exceed an aggregate of $30,000 for any of the reasons set forth in 
proposed § 111.53 except for those listed in proposed paragraph 
(bX3). The proposed section indicates that a penalty may be as- 
sessed in an amount not to exceed an aggregate of $30,000 for all 
violations and $10,000 for each violation of proposed § 111.4. 

It is Customs position that the penalty provided for in § 641(b\(6), 
Tariff Act, as amended by the Act, is not subject to the monetary 
cap of $30,000 contained in § 641(d)\(2A). Section 641(b\6) specifi- 
cally provides that this penalty will be assessed in the same 
manner and under the same procedures as the monetary penalties 
provided in § 641(d\(2)(A). It is Customs view that the $30,000 cap in 
§ 641(d\(2)(A) does not relate to the manner or procedure for assess- 
ing the penalty. However, as a matter of policy, Customs intends to 
presently limit the penal amount for violations of proposed § 111.4 
to $30,000 for violations of that section by a particular person. 

Proposed § 111.92 relates to notice of the violation and provides 
that Customs will issue a written notice which advises the broker 
or other person of the allegations or complaints and explains that 
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the person has a right to respond to the allegations or complaints 
in writing within 30 days of the date of mailing of the notice. 
Under the proposed section, any notice the basis of which is an al- 
leged violation of proposed § 111.53(b) (i.e. conviction of certain felo- 
nies or misdemeanors) or which exceed an aggregate of $10,000 for 
all alleged violations will be referred to Customs Headquarters for 
approval before being issued. 

Part 171, Customs Regulations (19 CFR Part 171), already con- 
tains procedures for remission or mitigation of penalties under 
§ 618, Tariff Act. Accordingly, it is proposed to add a new § 111.93 
relating to the application for relief which provides that the proce- 
dures set forth in Part 171 will be followed in filing the application 
for relief. 

Likewise, Part 171 contains procedures that Customs will follow 
in rendering decisions on applications for relief. Proposed § 111.94 
indicates that the appropriate Customs officers will follow those 
procedures. It is also proposed to state in this section that a written 
decision will be issued which sets forth the final determination and 
the findings of fact and conclusions of law on which the determina- 
tion is based. Under this proposed section, if the final determina- 
tion is that the person is liable for a monetary penalty it must be 
paid, or arrangements made to pay, within 60 days of the decision 
or the matter will be referred to the Department of Justice for the 
institution of appropriate judicial proceedings. 

Proposed § 111.95 provides for the filing of a supplemental peti- 
tion for relief under the provisions of § 171.33 for any penalty in 
excess of $1,000. A final determination of $1,000 or less would not 
be subject to further administrative review. 

It is proposed to amend § 171.12 to recognize the statutory re- 
quirement of § 641(d\(2A), Tariff Act, as amended by the Act, that 
petitions for remission or mitigation must be filed within 30 days of 
the date of mailing of the notice. 

31. Section 641(g), Tariff Act, as amended by the Act, provides for 
the filing of a triennial report by Customs brokers. Similar provi- 
sions were contained in § 641 before its amendment by the Act. The 
requirement for the triennial report is the subject of § 111.30(d), 
Customs Regulations (19 CFR 111.30(d)). Section 641(h), Tariff Act, 
as amended by the Act, states that reasonable fees may be pre- 
scribed to defray the costs of administering the provisions of § 641. 
Accordingly, it is proposed to include in §111.30(d) a statement 
that each licensed entity (i.e. individual, partnership, association, 
or corporation) will submit with the triennial report a fee to defray 
the costs of administering the program. The fee will be determined 
under the provisions of 19 U.S.C. 1641(h) and 31 U.S.C. 9701. The 
fee will be reviewed periodically and revised, if necessary, to reflect 
current costs. Revisions to the fee will be published in the Federal 
Register and Customs BULLETIN and will be paid in the form of a 
check or money order made out to the U.S. Customs Service. Be- 
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cause the next triennial report is not due until 1988, Customs is 
not in a position to determine what the fee will be at that time. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted 
timely to Customs. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.6, Treasury Department Regulations (31 CFR 
1.6) and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations Control Branch, Room 2426, Customs Headquar- 
ters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLExiBILITy ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), it is certified that, if adopted, the proposed regula- 
tions will not have a significant economic impact on a substantial 
number of small entities. Accordingly, these regulations are not 
subject to the regulatory analysis requirement of 5 U.S.C. 603 and 
604. 


PAPERWORK REDUCTION ACT 


This document is subject to the Paperwork Reduction Act. Ac- 
cordingly, the document has been submitted to the Office of Man- 
agement and Budget for review and comment pursuant to 44 U.S.C. 
3504(h). Public comments relating to the information collection as- 
pects of the proposal should be addressed to the Customs Service 
and to the Office of Management and Budget at the addresses set 
forth in the ADDRESS portion of this document. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


Lists oF SuBJECTs IN 19 CFR Parts 111 anp 171 


Customs duties and inspection, Imports, Brokers. 
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AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Parts 111 and 171, Customs Regulations 
(19 CFR Parts 111, 171), as set forth below. 
WILLIAM VON RAaB, 
Commissioner of Customs. 


Approved: June 13, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 7, 1985 (50 FR 31871)] 


ProPposeD AMENDMENTS 


PART 111—CUSTOMHOUSE BROKERS 


1. It is proposed to amend the authority citation for Part 111, 
Customs Regulations (19 CFR Part 111), to read as set forth below 
and to remove the statutory citations appearing elsewhere in Part 
111. 

Authority: 19 U.S.C. 66, 1202 (Gen. Hdnte 11), 1624, 1641. 

2. It is proposed to amend the heading for Part 111 and to revise 

§ 111.0 to read as follows: 


PART 111—CUSTOMS BROKERS 


$111.0 Scope. 


This part sets forth regulations providing for the licensing of, 
and granting of permits to, persons desiring to transact customs 
business as customs brokers, the qualifications required of appli- 
cants, and the procedures for applying for licenses and permits. 
This part also prescribes the duties and responsibilities of brokers, 
the grounds and procedures for disciplining brokers, including the 
assessment of monetary penalties, and the revocation or suspension 
of licenses. 

3. It is proposed to amend § 111.1 by redesignating paragraphs 
(c), (d), (e), (f) and (g) as paragraphs (d), (e), (f), (g) and (h), respec- 
tively, revising redesignated paragraph (f), and adding a new para- 
graph (c) to read as follows: 


§111.1 Definitions. 


* * * * * * * 


(c) Customs business. “Customs. business” means those activities 
involving transactions with Customs concerning the entry and ad- 
missibility of merchandise, its classification and valuation, the pay- 
ment of duties, taxes, or other charges assessed or collected by Cus- 
toms upon merchandise by reason of its importation, or the refund, 
rebate, or drawback thereof. 


* * * * * * * 
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(f) Records. “Records” means those documents identified in 
§ 162.la of this chapter and kept as provided in § 162.1b of this 


chapter. 
cd 


4. It is proposed to amend § 111.2 by revising it to read as follows: 


$111.2 License and district permit required. 

A person shall obtain the license provided for in this part in 
order to transact the business of a broker. A separate permit is re- 
quired for each Customs district in which a licensee conducts cus- 
toms business. 

5. It is proposed to amend Part 111 by removing § 111.5, redesig- 
nating existing § 111.4 as § 111.5 and adding a new § 111.4 to read 
as follows: 


§111.4 Transacting customs business without a license. 

Any person who intentionally transacts customs business, other 
than as provided in § 111.3, without holding a valid broker’s li- 
cense, shall be liable for monetary penalty for each such transac- 
tion as well as for each violation of the requirements of 19 U.S.C 
1641. The penalty shall be assessed in accordance with Subpart E 
of this chapter. 

6. It is proposed to amend paragraph (a) of redesignated § 111.5 
by removing the words “is not licensed” and inserting, in their 
place, the words “has not been granted a permit”. 

7. It is proposed to amend the heading to Subpart B by adding 
the words “Or Permit” after the word “License”’. 

8. It is proposed to amend § 111.11(a\(4) by removing the words 
“regulations, and procedures” in the first sentence and inserting, 
in their place, the words “regulations and procedures, bookkeeping, 
accounting, and all other appropriate matters”. 

9. It is proposed to amend § 111.11 (b) and (c) and to add a new 
paragraph (d) to read as follows: 


$111.11 Basic requirements. 


* * * * * * * 


(b) Partnership. A partnership must: 

(1) Have one member of the partnership who is a licensed broker, 
and 

(2) Establish that it will have an office in the customs district 
where it has been granted a permit in which it Customs transac- 
tions will be performed by the licensed member of the partnership, 
or an employee under the responsible supervision and control of 
the licensed member. 

(c) Association or corporation. An association or corporation 
must: 

(1) Be empowered under its articles of association or articles of 
incorporation to transact customs brokerage business; 

(2) Have at least one officer who is a licensed broker; and 
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(3) Establish that it will have an office in the Customs district 
where it has been granted a permit in which its customs transac- 
tions will be performed by a licensed officer or an employee under 
the responsible supervision and control of the licensed officer. 

(d) Responsible supervision and control. The term “responsible su- 
pervision and control” means that supervision and control neces- 
sary to ensure that the employee provides substantially the same 
quality of service in handling customs transactions that the li- 
censed broker is required to provide. While the determination of 
what is necessary to maintain responsible supervision and control 
will vary depending upon the circumstances in each case, factors, 
which Customs will consider, include, but are not limited to, the 
frequency of visits to offices of the licensee by the licensed 
broker(s); the training required of employees; the issuance of writ- 
ten instructions and guidelines to the employees; the volume and 
type of business of the licensee; the reject rate for the various cus- 
toms transactions; the maintenance of current editions of the Cus- 
toms Regulations, Tariff Schedules of the United States and Cus- 
toms issuances; the availability of the licensed broker(s) for consul- 
tation with the employee(s), when necessary; the frequency of 
audits and reviews by the licensed broker(s) of the customs transac- 
tions handled by the employee(s); and any circumstance which indi- 
cates whether a licensed broker of the firm has a real interest in 
the firm’s operations. 


10. It is proposed to amend § 111.12(aX(1) by removing the words 
“the fee prescribed in paragraph (a)(2) of this section,” in the third 
sentence. 

11. It is proposed to revise § 111.12(a\(2) to read as follows: 


$111.12 Application for license. 


*” * * * 


(a) * * * 

(2) Fee. Each applicant for a brokers license shall be charged a 
fee to defray the costs to Customs for the preparation and adminis- 
tration of the examination and other expenses in processing the ap- 
plication. The fee shall be determined under the provisions of 19 
U.S.C. 1641(h) and 31 U.S.C. 9701. The fee will be reviewed annual- 
ly and revised, if necessary, to reflect current costs. Revisions to 
the fee will be published in the Federal Register and Customs BuL- 
LETIN. The fee shall accompany the application and be in the form 
of a check or money order payable to the U.S. Customs Service. 

12. It is proposed to amend § 111.12(c) by adding the words “less 
any costs associated with the processing of the application to in- 
clude the costs of processing the refund” at the end of the sentence. 

13. It is proposed to amend §111.13(a) by removing the words 
“regulations, and procedures” in the first sentence and inserting, 
in their place, the words “regulations and procedures, bookeeping, 
accounting, and all other appropriate matters”. 
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14. It is proposed to amend § 111.13(c) by removing the reference 
to “§ 111.12(a)” in the last sentence and inserting, in its place, a 
reference to “§ 111.12”. 

15. It is further proposed to revise the first sentence of § 111.13(c) 
and add five new sentences at the end of the paragraph to read as 
follows: 


$111.13 Examination of applicant for individual license. 


* * * * * * * 


(c) Special examination. When a partnership, association, or cor- 
poration loses the licensed member or officer and its license will 
lapse under the provisions of 19 U.S.C. 1641(b\(5) before the next 
scheduled examination, the Commissioner may authorize a special 
examination for an applicant who will serve as the licensed 
member or officer. * * * The applicant for a special examination 
shall be charged a fee to defray the costs to Customs for the prepa- 
ration and administration of the examination and other expenses 
in processing the application. The fee shall be determined under 
the provisions of 19 U.S.C. 1641(h) and 31 U.S.C. 9701. The fee will 
be reviewed annually and revised, if necessary, to reflect current 
costs. Revisions to the fee will be published in the Federal Register 
and Customs BULLETIN. The fee shall accompany the application 
and be in the form of a check or money order payable to the US. 
Customs Service. 

16. It is proposed to amend § 111.13 (d) and (e) by removing the 
last sentence of each paragraph and, in each instance, adding a 
new sentence to read as follows: 


$111.13 Examination of applicant for individual license. 


* * * * * * * 


(d) * * * The district director shall deduct from the application 
fee the pro rata costs associated with preparing and administering 
the examination and any other costs associated with the processing 
of the application, including the costs of processing the refund, and 
refund the balance to the applicant. 

(e) * * * The district director shall deduct from the application 
fee the pro rata costs associated with preparing and administering 
the examination and any other costs associated with the processing 
of the application, including the costs of processing the refund, and 
refund the balance to the applicant. 

17. It is proposed to amend § 111.19 by revising the section head- 
ing, redesignating paragraphs (d) and (e) as paragraphs (e) and (f), 
respectively, revising paragraphs (a), (b), and (c) and adding a néw 
paragraph (d), to read as follows: 


§111.19 Permits. 


(a) General. Each person granted a broker’s license under this 
part shall be concurrently issued a permit for the district through 
which the application was submitted, without the payment of the 
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fee required by paragraph (c) of this section, if it is shown to the 
satisfaction of the district director that the person intends to trans- 
act customs business within the district though which the brokers 
license application is submitted and the person otherwise complies 
with the requirements of this section. 

(b) Submission of application for permits for additional districts. 
A licensed person who intends to conduct customs business in an 
additional Customs district, or a licensed person who was not con- 
currently granted a permit with the broker’s license under para- 
graph (a), shall submit an application for each additional Customs 
district to the district director of that district on Customs Form 
3124. If the information set forth by the applicant on the Customs 
Form 3124 submitted pursuant to § 111.12 is current, a copy of that 
application may be submitted in place of a new Customs Form 
3124. The Customs Form 3124 shall be modified to indicate that it 
is an application for a permit. The applicant shall comply with the 
requirements set forth in § 111.12(a). Each application for a permit 
shall identify the broker’s license number and date of issuance. 
The broker shall list in its application all districts for which a 
permit has been granted. 

(c) Fee. Each application for a permit shall be accompanied by a 
fee to defray the costs of processing the application. The fee shall 
be determined under the provisions of 19 U.S.C. 1641(h) and 31 
U.S.C. 9701. The fee will be reviewed annually and revised, if nec- 
essary, to reflect current costs. Revisions to the fee will be pub- 
lished in the Federal Register and Customs BuLLEt1n. The fee shall 
be paid by check or money order payable to the U.S. Customs Serv- 
ice. 

(d) Responsible supervision and control. The applicant shall have 
a place of business within the district for which the application is 
filed, establish that it is prepared and qualified to render efficient 
service in the additional district and will exercise responsible su- 
pervision and control over the proposed office as defined by 
§ 111.11(d). On or after October 31, 1987, other than as provided 
below, the applicant shall employ in each district for which a 
permit is granted at least one individual licensed under this sub- 
part to exercise responsible supervision and control over the cus- 
toms business conducted in the district. If the applicant can demon- 
strate to the satisfaction of the Commissioner that he regularly em- 
ploys, in the region in which the district is located, at least one in- 
dividual who is licensed under this subpart, and that adequate pro- 
cedures exist within the company for the person employed in that 
region to exercise responsible supervision and control, as defined 
by §111.11(d), over the customs business conducted in the district, 
the Commissioner may waive the requirement for a licensed broker 
in that district. A request for a waiver, supported by information 
on the volume and type of customs business conducted, or planned 
to be conducted, and evidence demonstrating that the applicant is 
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able to exercise responsible supervision and control, shall be sent 
to the district director of the district in which the waiver is sought. 
The district director shall review the matter and make recommen- 
dations which will be sent to the Director, Entry Procedures and 
Penalties Division, Office of Regulations and Ruling, Washington, 
D.C. 20229, through the appropriate regional commissioner. The re- 
gional commissioner will conduct a review of the district recom- 
mendations and make appropriate recommendations before refer- 
ring the matter to Customs Headquarters. 

18. It is proposed to amend redesignated § 111.19(e) by removing 
the words “is licensed” in the first sentence and inserting, in their 
place, the words “has a permit”, and by revising the paragraph 
heading and third and fourth sentences of the paragraph to read as 
follows: 

(d) Action on application. * * * The district director after consid- 
ering all the facts and circumstances, shall rule on the application. 

19. It is proposed to amend redesignated § 111.19(f) by removing 
the word “Commissioner” and inserting in its place, the words “dis- 
trict director’. 

20. It is proposed to amend the second sentence of § 111.21 by re- 
moving the word “papers” both times it appears and inserting, in 
its place, the word “records.” 

21. It is proposed to amend the introductory paragraph of 
§ 111.22(b) and § 111.22(b\(2) by removing the words “books and” 
each time they are used. 

22. It is proposed to further amend §111.22 by adding a new 
paragraph (e) to read as follows: 


$111.22 Additional record of transactions. 


* = * * * * * 


(e) Authorization. The regional commissioner for the region in 
which a broker has been granted an exemption to maintain records 
of financial transactions on a centralized system basis, as set forth 
in §111.23(e), is responsible for providing an exemption or with- 
drawal of exemption under paragraphs (b) and (c) of this section. 

23. It is proposed to revise the heading to § 111.23 and paragraph 
(a) to read as follows: 


$111.23 Retention of records. 

(a) Place and period of retention. (1) Place. The records, as de- 
fined in § 111.1(f), and required by §§ 111.21 and 111.22 to be kept 
by a broker, shall be retained within the Customs district to which 
they relate, unless an exemption has been granted for centralized 
accounting records under paragraph (e) of this section. 

(2) Period. The records described in paragraph (a\(1) of this sec- 
tion, other than powers of attorney, shall be retained for at least 5 
years after the date of entry. Powers of attorney shall be retained 
until revoked, and revoked powers of attorney and letters of revo- 
cation shall be retained for 5 years after the date of revocation. 
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When merchandise is withdrawn from a bonded warehouse, copies 
of papers relating to the withdrawal shall be retained for 5 years 
from the date of withdrawal of the last withdrawn merchandise 
under the entry. 


* * * * * * 


24. It is proposed to revise the introductory paragraph of 
§ 111.23(b) to read as follows: 


§111.23 Retention of records. 


* * * * © « * 


(b) Microfilming of records. A broker, with the approval of the 
district director for the district in which he has been granted a 
permit and the records are located, may record on microfilm any 
records other than powers of attorney, required to be retained 
under the provisions of paragraph (a) of this section, at any time 
after the entry to which these records pertain has been liquidated, 
upon the following conditions: 


* * = * * 


25. It is proposed to revise § 111.23(d) to read as follows: 
$111.23 Retention of records. 


* * * * * * * 


(d) Other methods of reproduction for record retention. A broker 
may, with the approval of the district director for the district in 


which he has been granted a permit and the records are located, 
use other methods of reproduction, including microfiche, for the re- 
production of records, other than powers of attorney, permitted to 
be microfilmed under paragraph (b) of this section, provided the re- 
quirements of paragraphs (b) and (c) of this section are met. 

26. It is proposed to further amend § 111.23 by adding new para- 
graphs (e), (f), and (g) to read as follows: 


§ 111.23 Retention of records. 


* * * * * * * 


(e) Exemption. (1) Applicability. The procedure to maintain 
records of financial transactions on a centralized system basis is 
available to brokers who have been granted permits to do business 
in districts in more than one region, and brokers who have been 
granted permits to do business in more than one district within one 
region. 

(2) Request. A written request for the authorization to maintain 
records of financial transactions on a centralized system basis shall 
be submitted to the regional commissioner responsible for the 
region in which the centralized records are to be maintained. The 
written request shall include: 

(i) The address at which the broker desires to maintain the cen- 
tralized accounting records. This location must be within a district 
where the broker has been granted a permit 
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(ii) A detailed statement describing all the records of financial 
transactions to be maintained at the centralized location, the meth- 
odology.of record maintenance, a description of any automated 
data processing to be applied, and a list of all the broker’s customs 
business activity location. 

(iii) An agreement that if the authorization is granted, no change 
in the records, the manner of recordkeeping, or the location at 
which they will be maintained, will be made unless approved by 
Customs. Each request for a change requires prior approval in the 
same manner as prescribed above. 

(iv) An agreement to comply with § 111.22. 

(v) An agreement that all financial records pertaining to customs 
transactions will be made available to Customs for complete inspec- 
tion in accordance with § 111.25 of this Part and § 162.1d of this 
Chapter after reasonable notice has been provided. 

(3) Approval. After the broker’s request has been received and re- 
viewed by the regional commissioner, he shall advise the broker, in 
writing, of his decision whether to authorize the broker to main- 
tain records of financial transactions on a centralized system basis. 
If the request involves records from districts not within the juris- 
diction of the regional commissioner of the region where the re- 
quest was filed, the regional commissioner should consult with the 
other affected regional commissioners, before acting on the request. 

(f) Withdrawal of exemption. Whenever an audit by Customs in- 
dicates that a broker to whom an exemption has been granted is 
not keeping records in accordance with the requirements of para- 
graph (e) of this section, the regional commissioner who granted 
the exemption. shall notify the broker, in writing, of the audit 
finding(s). The regional commissioner shall provide the broker with 
30 days from the date of notification to respond to the audit 
finding(s) unless a shorter period is deemed necessary. If the broker 
fails to respond, or if the regional commissioner determines that a 
broker has not responded satisfactorily to the audit finding(s), the 
regional commissioner shall withdraw the exemption by notice in 
writing. The written notice shall not become effective until 30 days 
after the date of mailing of the notice. The broker shall thereafter 
keep and maintain records as required by paragraph (a) of this sec- 
tion. 

(g) Reproduction of centralized accounting records. The regional 
commissioner for the region in which a broker has been granted an 
exemption to maintain records of financial transactions on a cen- 
tralized system basis, provided in paragraph (e) of this section, is 
responsible for approving requests for the reproduction of central- 
ized financial records. provided under paragraphs (b) and (d) of this 
section. 

27. It is proposed to amend § 111.24 and § 111.25 by removing the 
words “Books and papers” in the section headings and, in each in- 
stance insert, in their place, the word “Records’’. 
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28. It is proposed to amend the first sentence of § 111.24, § 111.25, 
and § 111.27, the second sentence of § 111.27, and the section head- 
ing of §111.26 and $111.27 by removing the words “books and 
ee ee ee in their place, the word 


29. It is proposed to amend § 111.26 by removing the words “book 
or paper” and inserting, in their place, the word “record”. 


30. It is proposed to amend § 111.28 by revising paragraph (b) and 
adding a new paragraph (c), to read as follows: 


$111.28 Responsible supervision. 


* * * * * * . 


(b) Employee information. 

(1) Current employees; General. Each broker shall submit, in writ- 
ing, to each district director where the broker has a permit to 
transact customs business, a list of the names of persons currently 
employed. For each such employee, the broker also shall provide 
the current home address, last prior home address, social security 
number, date and place of birth, and name and address of each 
former employer and dates of employment for the 3-year period 
preceding current employment with the broker, if the employee 
has been employed by the broker for less than 3 years. After the 
initial submission the list shall be updated and submitted with the 
status report required by § 111.30(d) of this part. 

(2) New employees. Within 10 days after a new employee has been 
employed for 30 days, the broker shall submit, in writing, to the 
district director, the same information as set forth above for any 
new employee. 

(3) Terminated employees. Within 10 days after the termination 
of employment of any employee employed longer than 30 days, the 
broker shall submit, in writing, to the district director, the name of 
the terminated employee. 

(4) Broker’s responsibility. A broker is responsible for providing 
the information required in paragraphs (b\(1), (bX2), and (bX3) of 
this section. However, in the absence of culpable evidence to the 
contrary, Customs will not hold the broker responsible for the accu- 
racy of the information provided to the broker by the employee. 

(c) Termination of qualifying member or officer. If a licensed 
broker who is a qualifying member of a partnership, or officer of 
an association or corporation, ceases his employment as a qualified 
member or officer, that broker shall give written notice immediate- 
ly of that fact to the Commissioner and send a copy of the written 
notice to each district director where a permit has been granted to 
the partnership, association, or corporation. 

31. It is proposed to revise § 111.29(a) to read as follows: 


§111.29 Diligence in correspondence and paying monies. 


(a) Due diligence by broker. Each broker shall exercise due dili- 
gence in making financial settlements, in answering correspond- 
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ence, and in preparing or assisting in the preparation and filing of 
records relating to any matter handled. by him as a broker. Pay- 
ment of duty, tax, or other debt or obligation owing to the Govern- 
ment, for which the broker is responsible, shall be made to the 
Government on or before the date due. Each broker shall provide a 
written statement to a client accounting for funds received for'the 
client from the Government, or received from a-client where no 
payment has been made, or received from a client in excess of the 
Governmental or other charges properly payable as part of the cli- 
ent’s business, within 60 days of receipt. No written statement is 
required if there is actual payment by a broker of such funds. 

32. It is proposed to amend § 111.30 by revising the section head- 
ing and paragraph (b) and by adding a new paragraph (e), to read 
as follows: 


$111.30 Notification of change of business address, organiza- 
tion, name, or location of business records; status report. 
* * * * ok * * 


(b) Organization. A partnership, association, or corporation shall 
immediately notify the Commissioner and each district director of 
the districts where a permit has been granted to the partnership, 
association, or corporation of: 

(1) The date on which the licensed member or officer who is the 
qualifying member or officer ceases to be a member or officer and 
the name of the broker who will succeed as the qualifying member 
or officer; or 

(2) Any change in the Articles of Agreement, Charter, or Articles 
of Incorporation relating to the transaction of customs business. 

* * * * * * * 


(e) Location. Upon the permanent termination of a brokerage 
business, both the Commissioner and the district director of each 
Customs district for which a permit has been issued shall be pro- 
vided written notification of the name and address of the party 
having legal custody of the brokerage business records. Responsibil- 
ity for notification shall be as follows: 

(1) The broker, upon the permanent termination of his brokerage 
business; 

(2) The licensed partner(s), upon the permanent termination of 
the partnership brokerage business; 

(3) The licensed association or corporate officer(s), upon the per- 
manent termination of the association or corporate brokerage busi- 
ness. 

33. It is proposed to amend § 111.30(c) by removing the words “‘is 
licensed” in the first sentence and inserting, in their place, the 
words “has been granted a permit”. 

34. It is proposed to amend § 111.30(d) by removing the words “is 
licensed” in the fourth sentence and inserting, in their place, the 
words “has been granted a permit”. 





U.S. CUSTOMS SERVICE 37 


35. It is proposed to further amend § 111.30(d) by adding the fol- 
lowing between the first and second sentences. 


$111.30 Notification of change of business address, organiza- 
tion, name, or location of business records; status report. 
* * * * * * * 


(d) Status report. * * * The report shall be accompanied by a fee 
to defray the costs of administering the reporting requirement. The 
fee shall be determined under the provisions of 19 U.S.C. 1641(h) 
and 31 U.S.C. 9701. The fee will be reviewed periodically and re- 
vised, if necessary, to reflect current costs. Revisions to the fee will 
be published in the Federal Register and Customs BuLLeTIN. The 
fee shall be paid by check or money order payable to the U.S. Cus- 
toms Service. * * * 

36. It is proposed to further amend § 111.30(d) by adding the fol- 
lowing at the end of the paragraph. 


§111.30 Notification of change of business address, organiza- 
tion, name, or location of business records; status report. 


* * ok * * * * 


(d) Status report. * * * If the licensed person fails to file the re- 
quired report by March 1 of the reporting year, the license is sus- 
pended by operation of law on March 1, of the reporting year. By 
March 31 of the reporting year, the Commissioner shall transmit 
written notice of the suspension to the licensee, by certified mail 


return receipt requested, at the address reflected in Customs 
records. If the licensed person files the required report within 60 
days of receipt of the notice, the license shall be reinstated upon 
payment of the administrative costs associated with the notifica- 
tion of the licensed person of its failure to timely report pursuant 
to the requirements of this paragraph. If the licensed person does 
not file the required report within the 60-day period, the license 
shall be revoked without prejudice to the filing of an application 
for a new license. Notice of the revocation shall be published in the 
Customs BULLETIN. 

37. It is proposed to amend § 111.35 by removing the words “mer- 
chandise imported after March 15, 1962,” and inserting, in their 
place, the words “‘customs transactions”. 

38. It is proposed to amend § 111.37 by adding the words “or 
permit” after the word “license” in the section heading and in the 
text of the section the second time it is used and by adding the 
word “, permit” after the word “license” the first time it is used in 
the text of the section. 

39. It is proposed to revise the heading and text of § 111.43 to 
read as follows: 


§ 111.43 Display of license and permits. 


Each licensee shall display its permit in the principal office 
within the district so it may be seen by anyone transacting busi- 
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ness in the office. Photocopies of the permit shall be conspicuously 
posted in each branch office within the district. Photocopies of the 
license also may be posted. 

40. It is proposed to amend Part 111 by adding a new § 111.45 to 
read as follows: 


$111.45 Revocation by operation of law. 


(a) License. The failure of a broker that is licensed as a corpora- 
tion, association, or partnership to have, for any continuous period 
of 120 days, at least one officer of the corporation or association, or 
at least one member of the partnership, validly licensed shall, in 
addition to causing the broker to be subject to any other sanction, 
result in the revocation by operation of law of its license and any 
permits issued to a corporation, association, or partnership. 

(b) Permit. On or after October 31, 1987, the failure of a broker, 
granted a permit, to employ, for any continuous period of 180 days, 
at least one individual who is licensed within the district (or 
region, if an exception has been granted pursuant to § 111.19(d)), 
for which a permit was issued shall, in addition to causing the 
broker to be subject to any other sanction, result in the revocation 
by operation of law of the permit. 

(c) Notification. When a partnership, association, or corporation 
license or permit is revoked by operation of law, the Commissioner 
will notify the organization of the revocation. When an individual 
brokers permit is revoked by operation of law, the Commissioner 


will notify the broker. A copy of the notice will be sent to the dis- 
trict director. Notice to the public of the revocation will be given 
by publication in the Customs BULLETIN. 

41. It is proposed to amend the heading for Subpart D to read as 
follows: 


Subpart D—Cancellation, Suspension, or Revocation of License or 
Permit, or Monetary Penalty in Lieu Thereof 


It is proposed to amend Part 111 by adding a new § 111.50 to 
read as follows: 


§ 111.50 General. 


This subpart relates to cancellation, suspension, or revocation of 
a license or a permit, or assessment of a monetary penalty in lieu 
thereof under the provisions of § 641(d)(2)(B), Tariff Act of 1930, as 
ameded (19 U.S.C. 1641(d\(2\(B)). The provisions for assessment of a 
monetary penalty under § 641(b\(6) and § 641(d)(2)(A), Tariff Act of 
1930, as amended (19 U.S.C. 1641(b)(6), 1641(d)(2)(A)), are contained 
in subpart E. 

42. It is proposed to amend §111.51 by adding the words “or 
permit” after the word “license” each time it is used in the section 
and the section heading. 

43. It is proposed to revise § 111.52 to read as follows: 
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$111.52 Voluntary suspension of license or permit. 


The Commissioner may accept a broker’s written voluntary offer 
of suspension for a specific period of time of the broker’s license or 
permit under such terms and conditions as the parties may agree. 

44. It is proposed to revise the heading and text of § 111.53 to 
read as follows: 


$111.53 Grounds for suspension or revocation of license or 
permit or monetary penalty in lieu thereof. 


Other than as set forth below, the appropriate Customs officer 
may suspend, for a specific period of time, or revoke the license or 
permit of any broker or assess a monetary penalty in lieu of sus- 
pension or revocation, for the following reasons: 

(a) The broker has made or caused to be made in any application 
for any license or permit under this part, or report filed with Cus- 
toms, any statement which was, at the time and in light of the cir- 
cumstances under which it was made, false or misleading with re- 
spect to any material fact, or has omitted to state in any applica- 
tion or report any material fact which was required. 

(b) The broker has been convicted, at any time after filing of an 
application for a license under § 111.12, of any felony or misde- 
meanor which the appropriate Customs officer finds: 

(1) involved the importation or exportation of merchandise; 

(2) arose out of the conduct of its Customs business; or 

(3) involved larceny, theft, robbery, extortion, forgery, counter- 
feiting, fraudulent concealment, embezzlement, fradulent conver- 
sion, or misappropriation of funds (infractions set forth in this sub- 
paragraph may form the basis for an action to suspend or revoke 
only); 

(c) The broker has violated any provision of any law enforced by 
Customs or the rules or regulations issued under any such provi- 
sion; 

(d) The broker has counseled, commanded, induced, procured, or 
knowingly aided or abetted the violation by any other person of 
any provision of any law enforced by Customs or the rules or regu- 
lations issued under any such provision; 

(e) The broker has knowingly employed, or continues to employ, 
any person who has been convicted of a felony, without the written 
approval of the Commissioner; or 

(f) The broker has, in the course of its Customs business, with 
intent to defaud, in any manner willfully and knowingly deceived, 
misled or threatened any client or prospective client. 

45. It is proposed to amend § 111.54 by removing the words “sec- 
tion 641(b) of the Tariff Act of 1930, as amended (19 U.S.C. 1641(b))” 
in the first sentence and inserting, in their place, the words 
“§ 641(d\(2), Tariff Act of 1930, as amended (19 U.S.C. 1641(d\(2))”. 

46. It is proposed to revise § 111.57(b) to read as follows: 


480-505 0 - 85 - 4 
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$111.57 Determination by Commissioner. 


* * * * * * * 


(b) Determination to prefer charges. If the Commissioner deter- 
mines that charges will be preferred, he shall notify the district di- 
rector of his determination and instruct that a proposed statement 
of charges be prepared for review by the Commissioner if not previ- 
ously submitted. 

47. It is proposed to amend § 111.58 by removing the last sen- 
tence and by adding a new sentence between the first and second 
sentences to read as follows: 


$111.58 Content of statement of charges. 


* * * The statement of charges also shall specify the sanction 
being proposed (e.g., suspension of the broker’s license, or revoca- 
tion of the license, or both) but if a suspension is proposed the 
charges shall not state a specific period of time for which suspen- 
sion is proposed. * * * 

48. It is proposed to amend § 111.5%b) by removing the words 
“Unless the Commissioner, under § 111.57, has determined that the 
preliminary proceedings shall not be followed, the” in paragraph 
(a) and inserting, in their place, the word “The” and by revising 
paragraph (b) to read as follows: 


$111.59 Preliminary proceedings. 
* * 


x * * * * 


(b) Notice of preliminary proceedings. The district director shall 

— upon the broker, as set forth in § 111.63, a notice, in writing, 
t: 

(1) Transmits a copy of the proposed statement of charges; 

(2) Informs him that formal proceedings are available to him; 

(3) Informs him that 5 U.S.C. 554 and 558 will be applicable if 
formal proceedings are necessary; 

(4) Invites him to show cause, if he so desires, why the formal 
proceedings should not be instituted; 

(5) Informs him that he may make submissions and demonstra- 
tions of the character contemplated by the cited statutory provi- 
sions; 

(6) Invites any negotiation for settlement of the complaint or 
charge that the broker deems it desirable to enter into; 

(7) Advises him of his right to be represented by counsel; 

(8) Specifies the place where the broker may respond in writing 
and/or orally; and 

(9) Advises the broker that the response must be received within 
30 days of the date of the notice. 

49. It is proposed to amend § 111.61 by inserting the word “no re- 
sponse in filed or” between the words “If’ and “the” in the fourth 
sentence. 
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50. It is proposed to amend § 111.64(a) by removing the number 
“5” in the last sentence of the paragraph and inserting, in its 
place, the number “15”. 

51. It is proposed to amend § 111.65 by removing the words “on 
the ground that additional time is necessary to prepare a defense” 
and insert, in their place, the words “for good cause’’. 

52. It is proposed to amend § 111.66 by removing the words “on 
behalf of the Government” in the first sentence and inserting, in 
their place, the words “by the parties”, and the words “suspension 
or revocation” in the last sentence and inserting, in their place, the 
words “suspension for a specified period of time or revocation or 
monetary penalty in lieu of either”. 

53. It is proposed to amend § 111.67 by adding a new paragraph 
(e) and revising paragraphs (a) and (d) to read as follows: 


$111.67 Hearing. 


(a) Hearing officer. The hearing officer shall be an administrative 
law judge appointed pursuant to 5 U.S.C. 3105. 
* « & 


* * * * 


(d) Transcript of record. The district director shall provide a com- 
petent reporter to make a record of the hearing. When the record 
of the hearing has been transcribed by the reporter, the district di- 
rector shall deliver a copy to the hearing officer, the broker and 
the Government representative without charge. 


(e) Government representatives. The Commissioner shall designate 
one or more persons to represent the Government at the hearing. 

54. It is proposed to revise the heading and text of § 111.74 to 
read as follows: 


§111.74 Decision and notice of suspension or revocation or 
monetary penalty. 

If the Secretary of the Treasury, in the exercise of his discretion, 
issues an order of suspension for a specified period of time or revo- 
cation of the license of a broker or a monetary penalty in lieu of 
either, the Commissioner will notify the broker in writing and pub- 
lish a notice of suspension or revocation or monetary penalty in 
lieu thereof in the Federal Register and in the Customs BULLETIN. 
The order of suspension or revocation shall become effective 60 
days after the issuance of such order, unless the Secretary deter- 
mines that a shorter period is deemed necessary. If a monetary 
penalty is assessed that penalty shall be tendered within 120 days 
of the issuance of the order or the license shall automatically be 
suspended until payment is made. 

55. It is proposed to amend § 111.75 by revising it to read as fol- 
lows: 


§111.75 Appeal from the Secretary’s decision. 


_ An appeal from the order of the Secretary of the Treasury sus- 
pending or revoking a license or permit or assessing a monetary 
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penalty in lieu thereof may be taken in accordance with the provi- 
sions of § 641(e), Tariff Act of 1930, as amended (19 U.S.C. 1641(e)). 
The commencement of such proceedings shall, unless specifically 
ordered by the Court, operate as a stay of the Secretary’s order. 

56. It is proposed to amend §111.76 by removing the words 
“hearing officer” in the first sentence of paragraph (a) and in the 
first, second, third and fourth sentences of paragraph (b) and, in 
each instance, inserting, in their place, the word “Commissioner”. 

57. It is proposed to revise § 111.80 to read as follows: 


111.80 Saving provision. 


Any proceeding for revocation or suspension of a license institut- 
ed prior to October 30, 1984, shall be governed by the provisions of 
19 CFR Part 111 which were in force at the time the p 
was instituted. For the purposes of this provision, the commence- 
ment of preliminary proceedings shall be considered the institution 
of proceedings for revocation or suspension, if preliminary proceed- 
ings were held. 

58. It is proposed to amend Part 111 by adding a new § 111.81 to 
read as follows: 


$111.81 Settlement and compromise. 


The Commissioner, with the approval of the Secretary of the 
Treasury, may settle and compromise any disciplinary proceeding 
which has been instituted under this part according to the terms 
and conditions agreed to by the parties, including but not limited 
to the reduction of any proposed suspension or revocation to a mon- 
etary penalty. 

59. It is proposed to further amend Part 111 by adding a new 
Subpart E and § 111.91 through 111.95 to read as follows: 


Subpart E—Monetary Penalty 


$111.91 Grounds for imposition of a monetary penalty; maxi- 
mum penalty. 

The appropriate Customs officer may assess a monetary penalty 
or penalties as follows: (a) an amount not to exceed an aggregate of 
$30,000 for any of the reasons set forth in § 111.53, except for those 
listed in paragraph (b\(3) of that section or (b) an amount not to 
exceed an aggregate of $30,000 for all violations and $10,000 for 
each violation of § 111.4. 


§111.92 Notice. 


The appropriate Customs officer shall issue a written notice 
which advises the Customs broker or other person of the allega- 
tions or complaints against him and explains that the person has a 
right to respond to the allegations or complaints in writing within 
30 days of the date of mailing of the notice. Any notice, the basis of 
which is an alleged violation of § 111.53(b) or which exceeds an ag- 
gregate of $10,000 for all alleged violations, shall be referred to the 
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Director, Entry Procedures and Penalties Division, Office of Regu- 
lations and Rulings, Customs Headquarters for approval before it is 
issued. 

$111.93 Application for relief. 


The person shall follow the procedures set forth in Part 171 of 
this Chapter in filing an application for relief. 


$111.94 Decision of appropriate Customs officer. 


The appropriate Customs officer shall follow the procedures set 
forth in Part 171 of this Chapter in considering the application for 
relief. After the appropriate Customs officers have considered the 
allegations or complaints and any timely response made, a written 
decision shall be issued which sets forth the final determination 
and the findings of fact and conclusions of law on which the deter- 
mination is based. If the final determination is that the person is 
liable for a monetary penalty the person shall pay, or make ar- 
rangements for payment, within 60 days of the date of the final de- 
termination. If the monetary penalty is not paid or arrangements 
made for payment within the time limitations, the appropriate 
Customs officer shall refer the matter to the Department of Justice 
for institution of appropriate judicial proceedings. 


$111.95 Supplemental petition for relief. 


A final determination of the district director or other appropri- 
ate Customs officer in excess of $1,000 may be the subject of a sup- 


plemental petition for relief under the provisions of § 171.33 of this 
part. A final determination of $1,000 or less is a final decision and 
is not subject to further administrative review. 

60. It is proposed to amend Part 111 by removing the words “Cus- 
tomhouse broker” and “Customhouse brokers” wherever they 
appear and inserting, in their place, the words “Customs broker” 
and “Customs brokers”, respectively. 


PART 171—FINES, PENALTIES, AND FORFEITURES 


1. It is proposed to amend the authority citation for Part 171, 
Customs Regulations (19 CFR Part 171), to read as set forth below 
and to remove the statutory citations appearing elsewhere in Part 
171. 

AUTHORITY: 19 U.S.C. 66, 1592, 1618, 1624 

a. § 171.14 also issued under 46 U.S.C. 883 

b. Subpart C also issued under 19 U.S.C. 1641, 22 U.S.C. 401, 46 
U.S.C. 7, 320 

c. § 171.44 also issued under 40 U.S.C. 304j, 304k 

2. It is proposed to amend § 171.12(b) by removing the words 
“paragraph (c)” and inserting, in their place, the words “paragraph 
(c) or (d)”. 

3. It is proposed to redesignate paragraph (d) of § 172.12 as para- 
graph (e) and add a new paragraph (d) to read as follows: 
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$171.12 Filing of petition. 


(d) Petitions for remission or mitigations of monetary penalty. Pe- 
titions for remission or mitigation of a monetary penalty assessed 
under the provisions of Part 111, Subpart E, shall be filed within 
30 days of the date of mailing of the notice. 


* * * 


19 CFR Part 134 


Country of Origin Rules Regarding Imported Textiles and Textile 
Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice, solicitation of comments. 


SUMMARY: Customs recently published final regulations estab- 
lishing criteria to be used by Customs officers in making country of 
origin determinations for certain imported textile merchandise. 
The criteria are based on previous court decisions and Customs rul- 
ings on a variety of country of origin issues. These criteria will be 
applied in making country of origin determinations for all Customs 
purposes, including determinations for puposes of assessing duty on 
imported textiles. Customs is aware that uniform and established 
practices exist which recognize certain commercial processes and 
assembly operations performed on textiles as being determinative 
of origin and that these practices are inconsistent with the pub- 
lished origin criteria. 

Accordingly, Customs proposes to change the established and 
uniform practices that are in conflict with the new criteria. Be- 
cause these changes of practice, if adopted, may result in higher 
rates of duty being assessed, this notice invites comments on them 
before any change is made. 


DATE: Comments must be received on or before October 1, 1985. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to, and inspected at, the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under past Customs practice, the complete assembly of a gar- 
ment in one country from pieces cut or otherwise manufactured in 
another country generally resulted in the country of assembly 
being considered the country of origin of that garment. Similarly, 
fabrics that are woven, knit, or otherwise constructed in one coun- 
try have been considered, for all purposes, products of a second 
country if they were subjected to dyeing, printing (or dyeing and 
printing), bleaching, showerproofing (a process rendering the fabric 
water-repellent), or other finishing processes in the second country. 
In addition, Customs past practice has been to consider lengths of 
fabric manufactured in one country and sent to another country 
for a simple cutting and hemming (or overlocking) operation to be 
a product of the second country. In this latter circumstance, the 
. material is readily identifiable as being intended primarily for a 
particular purpose and the cutting is done only to establish the 
length or the width of the completed article. 

By T.D. 84-171, published in the Federal Register on August 3, 
1984 (49 FR 31248), and effective September 7, 1984, Customs made 
an interim amendment to Part 12, Customs Regulations (19 CFR 
Part 12), by adding a new § 12.130 which provides regulatory au- 
thority mandating that specific “country of origin” rules be applied 
in determining whether textiles or textile products are subject to 
any of the multilateral or bilateral textile agreements entered into 
by the U.S. pursuant to § 204, Agricultural Act of 1956, as amended 
(7 U.S.C. 1854). After careful consideration of the comments re- 
cieved in response to the interim amendment, by T.D. 85-38, pub- 
lished in the Federal Register on March 5, 1985 (50 FR 8710), Cus- 
toms issued a final rule which revised the interim amendment to 
Part 12. 

For purposes of § 12.130, paragraph (b) of the final rule (19 CFR 
12.130(b)) defines country of origin. Under that paragraph, textiles 
or textile products subject to § 204, Agricultural Act of 1956, im- 
ported into the customs territory of the U.S., are a product of a 
particular foreign territory or country or insular possession of the 
US. if the article is wholly the growth, product, or manufacture of 
that foreign territory or country or insular possession, or, in the 
case of an article which consists of materials produced or derived 
from, or processed in, more than one foreign territory or country, 
or insular possession, the article shall be a product of that foreign 
territory or country or insular possession where it last underwent a 
substantial transformation. A textile or textile product will be con- 
sidered to have undergone a substantial transformation if it has 
been transformed by means of substantial manufacturing or proc- 
essing operations into a new and different article of commerce. 

Paragraph (d) of § 12.130 (19 CFR 12.130(d)) lists the criteria that 
will be considered in determining whether there has been a sub- 
stantial manufacturing or processing operation and whether a new 
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and different article of commerce has resulted. However, para- 
graph (eX2) of § 12.130 (19 CFR 12.130(eX2)) specifically gives five 
examples of certain types of processes that usually will not result 
in an article or material being considered to have been substantial- 
ly transformed in a particular foreign territory, or country, or insu- 
lar possession of the U.S. Of the five examples, the only ones perti- 
nent to established and uniform practices regarding textile deter- 
minations are (1) the cutting to length or width and hemming or 
overlocking fabrics readily identifiable as being intended for a par- 
ticular commercial use; (2) trimming and/or joining together of oth- 
erwise completed knit-to-sshape component parts produced in a 
single country, even when accompanied by other processes normal- 
ly incident to the assembly process; (3) one or more finishing proc- 
esses on yarns, fabrics, or other textile articles, such as shower- 
proofing, superwashing, bleaching, decating, mercerizing, fulling, 
shrinking, or similar operations; and (4) dyeing and/or printing of 
yarns or fabrics. 

To determine whether there has been a substantial manufactur- 
ing or processing operation under § 12.130(d\(2), a comparison will 
be made between the article or material before the manufacturing 
or processing operation and the article in its condition after the 
manufacturing or processing operation(s) in each country. 

Section 12.130 is applicable, on its face, only to textiles and tex- 
tiles products subject to § 204, Agricultural Act of 1956, as amended 
(7 U.S.C. 1854), which is the authority for the promulgation of 
§ 12.130 and in which Congress expressly granted the President the 
power to issue regulations to effectuate bilateral and multilateral 
international textile agreements which operate to restrict the flow 
of cotton, wool, and man-made fiber textiles and textile products 
into the U.S. Therefore, § 12.130 is only concerned with country of 
origin determinations for textile restraint purposes. However, the 
principles of origin contained in § 12.130 were derived from previ- 
ous court decisions and Customs rulings involving substantial 
transformation determinations. Accordingly, it is the view of Cus- 
toms that those principles are effective for all country of origin de- 
terminations. Customs believes the origin rules actually represent 
the state of the law, and in keeping with Customs desire to main- 
tain one uniform rule of origin, believes the principles of origin in 
§ 12.130 should be applied to all textiles and textile products, not 
only for restraint purposes, but also for duty purposes. 

In this respect, Customs has determined that the four pertinent 
examples of types of processing operations in § 12.130(e)(2), current- 
ly subject to established and uniform practices, should no longer 
constitute substantial transformations. Under the existing prac- 
tices, those operations may result in a different country of origin 
than would be the case if the origin principles in § 12.130 are ap- 
plied. 
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The proposed change in the established and uniform practices 
and the resultant imposition of higher duties are the direct result 
of Customs applying its interpretation of the principles of court de- 
cisions, particularly Uniroyal v. United States, 3 CIT 220 (1982), as 
required by § 152.16(b), Customs Regulations (19 CFR 152.16(b)). 
However, in view of the broad impact of the proposed changes, Cus- 
toms will review this matter fully and consider any comments re- 
ceived in response to this notice before making a final determina- 
tion. 


AUTHORITY 


Because the changes of practice, if implemented, may result in 
the imposition of higher duties, Customs is giving interested parties 
notice and an opportunity to comment in accordance with 
§ 177.10(cX2), Customs Regulations (19 CFR 177.10(c\2)) and 
§ 315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)). 


COMMENTS 


Before making a final determination in this matter, consider- 
ation will be given to any written comments timely submitted to 
Customs. Comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 
552) and § 1.6, Treasury Department Regulations (31 CFR 1.6), and 


§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Control Branch, U.S. Customs Service Headquarters, 1301 
Constitution Avenue, NW., Room 2426, Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, Customs 
Headquarters. However, personnel from other Customs offices par- 
ticipated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: July 3, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 2, 1985 (50 FR 31392)] 
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Izop OuTERWEAR, Div. or GENERAL Mitts, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 82-1-00011 
Before DiCar1o, Judge. 


MEMORANDUM OPINION AND ORDER 


Item 376.56, TSUS, requires that garments be wholly or almost 
wholly composed of “coated or filled” fabric and that they be de- 
signed for rainwear, hunting, fishing, or similar uses which require 
protection from moisture and dampness. 

Neither the legislative history of the provisions for “coated or 
filled” fabric and “rainwear” nor the requirement that the gar- 
ments be “designed for rainwear, hunting, fishing, or similar uses” 
require that the fabric be sufficiently waterproof to pass the “cup 
test.” 


[Plaintiff's motion for summary judgment is granted.] 


(Decided July 23, 1985) 


Siegel, Mandell & Davidson, P.C. (Allan H. Kamnitz and Michelle S. Benjamin) 
for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Barbara M. Epstein) for the defend- 
ant. 


DiCar1o, Judge: Garments invoiced as “men’s 100% nylon woven 
jackets” (jackets) imported from Taiwan were classified by the 
United States Customs Service (Customs) as “Other men’s or boys’ 
wearing apparel, not ornamented: * * * Of man-made fibers: Not 
knit” under item 380.84, Tariff Schedules of the United States 
(TSUS), at a rate of duty of 25 cents per pound and 27.5% ad valo- 
rem. 

Plaintiff claims that the jackets are properly classifiable under 
item 376.56, TSUS, at a rate of duty of 16.5% ad valorem, as: 


51 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 33, AUGUST 14, 1985 


Garments designed for rainwear, hunting, fishing, or similar 
uses, wholly or almost wholly of fabrics which are coated or 
filled, or laminated, with rubber or plastics, which (after apply- 
ing —— 5 of Schedule 3) are regarded as textile mate 

pot ie er. 

The parties have filed cross motions for summary judgment and 
agree that there are no disputed issues of material fact. Plaintiffs 
motion for summary judgment is granted, and defendant’s motion 
is denied. 

The government contends that the garments are not classifiable 
under item 376.56, TSUS, since they are not made of fabric suffi- 
ciently waterproof to pass the “cup test”.! Since the parties stipu- 
late that the fabric did not pass the “cup test”,? the question pre- 
sented in this action is whether the fabric must pass the “cup test” 
in order for the garments to be classifiable under item 376.56, 
TSUS. 

I. Legislative History 

The government contends that the legislative history of the 
“coated or filled’ and “rainwear” provisions in item 376.56, TSUS, 
indicate that Congress intended that garments classifiable under 
item 376.56, TSUS, be made of fabric which passes the “cup test”. 

“As in all cases involving statutory construction, ‘our starting 
point must be the language employed by Congress,’ ” American To- 
bacco Co. v. Patterson, 456 U.S. 63, 68 (1982) (citing Reiter v. Sono- 
tone Corp., 442 U.S. 330, 337 (1979)). “Absent a clearly expressed 
legislative intention to the contrary, that language must ordinarily 


be regarded as conclusive.” Consumer Product Safety Commission v. 
GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 


A. “Coated or Filled” 


“Coated or filled” is defined for purposes of the Tariff Schedules 
in Headnote 2(a), Subpart C, Part 4, Schedule 3, TSUS, which pro- 
vides in part: 

For the purposes of the tariff schedules— 


(a) the term “coated or filled,” as used with reference to tex- 
tile fabrics * * * means that any such fabric * * * has been 
coated or filled with * * * plastics materials * * * so as to 
visibly and significantly affect the surface or surfaces thereof 
otherwise than by change in color, whether or not their color 
has been changed thereby * * *. 


'The “cup test” was described by the Court of Customs and Patent Appeals in United States v. D.H. Grant & 
Co., 47 CCPA 20, 23 n. 5, C.A.D. 723 (1959): 
A 15 inch square of cloth is placed over a liter beaker, a pocket or cup is formed in the cloth, avoiding 
folds if possil oy and the periphery of the cloth is faster by such as rubberbands to the outside of the 
beaker. Then 0.4 liter of water at room temperature is poured gently into the “cup.” If after 24 hours 
no water appears in the beaker, the fabric is considered to be waterproof. 
?The parties agree that the jacket is constructed of 100% nylon fabric, coated on one side with a synthetic 
material composed of acrylic and toluene; that the non-coated side of the fabric forms the outer surface of the 
garment; and that the garments are regarded as textile materials after applying headnote 5 of Schedule 3. 
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Defendant admits that “the plastics material used to coat the 
fabric of which [the garment] is constructed both visibly and sig- 
nificantly affects the surface of the fabric otherwise than by a 
change in color” and that the “fabric used to manufacture [the gar- 
ment] is ‘coated’ within the tariff understanding of the term:” * 

Nevertheless, defendant contends that the legislative history of 
the headnote requires “coated” fabric to pass the “cup test’. De- 
fendant points to the Tariff Classification Study of 1960 * which 
says that the former provision for “waterproof cloth” was “assimi- 
lated with” the provision for “coated or filled” fabric when the 
Tariff Schedules were enacted in 1962.5 

Webster’s Third New International Dictionary 132 (1981) defines 
“assimilate” as “to appropriate and transform or incorporate into 
the substance of the assimilator.” The “assimilator” in this in- 
stance was the tariff provision for “coated or filled” fabrics. The re- 
quirements of the former tariff provision for “waterproof cloth” 
were “transformed” or “incorporated” into the requirements for 
“coated and filled” fabrics, not the reverse. The Tariff Schedules do 
not provide for “waterproof cloth”. If Congress intended that 
“coated or filled” fabrics be “waterproof” it could have simply in- 
cluded that requirement in the headnote. But it did not. 

The Court finds that the legislative history of the provision for 

“coated or filled” fabric is consistent with the plain meaning of 
Headnote 2(a), Subpart C, Part 4, Schedule 3, TSUS and that gar- 
ments classifiable under item 376.56, TSUS, must be made wholly 
or almost wholly of fabric which is “coated or filled” within the 
plain meaning of the headnote. 


*Plaintiff's Statement of Material Facts as to Which There is No Genuine Issue to be Tried, paragraphs 11, 
12; Defendant’s Response to Plaintiff's Statement, paragraph 1. 

‘The Tariff Classification Study was published by the Tariff Commission on November 15, 1960, prior to the 
enactment of the Tariff Schedules of the United States by the Tariff Classification Act of 1962, Pub. L. 87-456, 
and is therefore considered an important source of legislative history of the Tariff Schedules. “[WJhat the Tariff 
Commission thought when it was preparing the Tariff Schedules * * * is of great significance in determining 
the intent of the legislature that enacted it.” United States v. Andrew Fisher Cycle Co., 57 CCPA 102, 106-07, 
C.A.D. 986, 426 F.2d 1308, 1311 (1970); see 2 R. Sturm, Customs Law and Administration, § 52.2, 10-13 (1984) 
(citing cases). 

5The Tariff Classification Study, Schedule 3, at 134 (1960) states regarding the headnote definition of “coated 
or filled”: 

The existing tariff provision with respect to coated or filled fabrics are fi mtary and poorly ar- 
. Included amo wakes of ectick te clit togiacite thee, aetna or ea p, eeteemrer’ 
cloth, » wholly or in chief value of cotton or other le fiber, whether or not in D apd dang 
in paragraph 907. The provision for waterproof cloth has been controversial over years. It eae 
interpreted as including certain fabrics which are not coated or filled within the meaning ascribed to 
that term in this subpart (CAD 723) [United States v. D.H. Grant & Co., supra). The effect effect of the court 
ruling holding so-called water-repellent fabrics to be within this provision in paragraph 907 has been 
carefully studied, and it does not seem desirable or feasible to establish a classification for fabrics on 
the basis of water repellency unassociated with a coating or filling concept. The provisions for water- 
oe cloth,. therefore, have been assimilated with the coated or filled fabrics in item 355.65. phasis 


rene 907 of the Tariff Act of 1930, as modified by T.D. 51802, provided for “waterproof cloth”. In United 
States v. D.H. Grant & Co., the Court of Customs and Patent Appeals held that cloth must be “substantially 
impervious” to water to be classified as “waterproof cloth” under paragraph 907 and that “if cloth passes the 
‘cup test’ or equivalent tests, it has the property of being ‘substantially impervious’ to water for tariff purposes.” 
47 CCPA at 26. 

Paragraph 907 was amended in 1960 by Public Law 86-795, sec. 2, 74 Stat. 1051, to require “waterproof cl 
in addition to being substantially impervious to water, also to be “of a kind generally used in the manufacture 
of articles which are designed to afford protection against water to the extent expected in raincoats, protective 
sheeting, dress shields, umbrellas and similar articles.” See Rohner, Gehrig & Co. v. United States, 64 Cust. Ct. 
532, 535, 542, C.D. 4030 (1970). 
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-B. “Rainwear” — 


.Defendant also argues that the legislative history of the term 
“rainwear” in item 376.56, TSUS, indicates that Congress intended 
garments classified under that item to be made of fabric sufficient- 
ly waterproof to pass the “cup test”. 

Item 376.56, TSUS, was enacted by Congress in 1965 © to super- 
cede items 376.50 and 376.58, which provided for “rainwear’.? The 
scope of these items was discussed in the Tariff Classification 
Study, Schedule 3, 227 (1960) as follows: 


* * * [Djomestic producers of rainwear have asked that atten- 
tion be given to the present uncertainties and anomalies in- 
volved in the classification of rainwear made of textile fabrics 
which have been coated or filled with rubber or plastics. Items 
376.50 through 376.58 would provide for such rainwear. It is 
understood that such rainwear is usually in chief value of 
rubber or plastics when such materials are on the outer sur- 
face of the garment * * *; and that the fabric is usually the 
component of chief value if it is expose to view and the rubber 
or plastic rainproofing is not exposed. The rates used in the 
Soa provisions reflect this distinction * * * [Emphasis 


Defendant contends that this indicates that “rainwear” under 
the former items 376.50 and 376.58, TSUS, was intended to provide 
for garments made of fabric which passed the “cup test” since 
“rainproof’ is defined as “impervious to rain” ® and Customs juris- 
prudence, see e.g. D.H. Grant & Co., considered fabric “substantial- 
ly impervious to water” if it passed the “cup test”. 

But this Court has ruled that garments need not pass the “cup 
test” to be classifiable under item 376.56. In A.N. Deringer, Inc. v. 
United States, 66 Cust. Ct. 378, C.D. 4218 (1971), the Court stated 
that item 376.56 was 


not limited to garments which afford protection against rain 
but includes wearing apparel used in outdoor sports activities, 
such as hunting or fishing, which may be carried on in inclem- 
ent weather, or in or upon water, and where protection from 
moisture and dampness is desirable [emphasis added]. 


® Tariff Schedules Technical Amendments Act of 1965, P.L. 89-241, 79 Stat. 933 (TSTAA). 
1 See Tariff Classification Act of 1962, P.L. 87-456. These predecessor provisions to item 376.56 (and item 
376.54, TSUS, which provides inter alia for rainwear “of cotton’ ), provide: 
Rainwear of textile materials and rubber or plastics: 
376.50 Garments with textilefabric base supporting a rubber or plastics 12.5% ad val. 
coating on the outer surface of the garment. 
Garments with a textile-fabric outer surface having a rubber or 
plastics coating or covering on the inner but not on the outer 
surface of such fabric: 
With textile fabric of cotton 15% ad val. 
Other 30% ad val. 
s See Webster’s Third New International Dictionary (1981) 1876. 
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66 Cust. Ct. at 383.9 This interpretation was adopted in Pacific 
Trail Sportswear v. United States, 5 CIT 206, 210-11 (1983), the only 
other opinion to construe item 376.56. In Pacific Trail, the Court 
held that the snowjacket at issue need not pass the “cup test” for 
classification under item 376.56, TSUS. 

Congress did not mention a “rainproof’ requirement. when it re- 
pealed the “rainwear” items in 1965 by enacting item 376.56, 
TSUS, which includes within its coverage garments designed for 
hunting, fishing, or similar uses,'° and the Court will not infer one 
to deviate from the ordinary meaning of the language of the tariff 
provision.!? 


II. DEFENDANT'S DEsIGN ARGUMENTS 


Defendant also argues that the jackets are not “designed for 
rainwear, hunting, fishing or similar uses’ within the meaning of 
item. 376.56, TSUS, because their fabric does not pass the “cup 
test”. 

The term “designed for” means “peculiarly and specially fitted” 
for the particular needs and requirements of the named articles. 
See Automotive Tire Service, Inc. v. United States, 66 Cust. Ct. 305, 
C.D. 4208 (1971); American Astral Corp. v. United States, 62 Cust. 
Ct. 563, C.D. 3827 (1969). Item 376.56 is not a “chief use’ provision. 
A garment under item 376.56 could be “peculiarly and specially 
fitted” for the special needs of a variety of activities. 

Where there is an enumeration of specific words of description 
(e.g., “rainwear, hunting, fishing’”’) followed by a general term (e.g., 
“other similar uses”) the rule of ejusdem generis aids in statutory 
interpretation. See Merck & Co. v. United States, 19 CCPA 16, 18, 
T.D. 44852 (1931). Under the rule of ejusdem generis, which means 
“of the same kind”, where an enumeration of specific things is fol- 
lowed by a general word or phrase, the general word or phrase is 
held to refer to things of the same kind as those specified. See Eu- 
ropean Trading Co. v. United States, 19 CCPA 82, 86, T.D. 45225 


® The “cup test” is not mentioned in Deringer. The Court noted that the snowsuits at issue were made with 
fabric coated with neoprene which offered “water resistance”, and made the snowsuits “waterproof”, 66 Cust. Ct. 
at 384-85, but the meaning of those terms was not defined. 

10The purpose of the 1965 amendment is set forth in the report of the House Ways and Means Committee: 

Subsection (d) would substitute new clarifying for the rainwear provided for in item 376.50- 
376.58. This amendment is related to the pro) dl affecting articles which are wholly or in 
rt of fabrics covered with nontransparent rubbers or plastics. The amendment specifically mentions, 
in addition to rainwear, other related mts made wholly or almost wholly of such fabrics. 
House of Representatives Report No. 342, Cong., 1st Sess., 12. 

11 No indication of legislative intent known to the Court mentions the “cup test” or any other standard of 
water repellency. In the Summaries of Trade and Tariff Information published by the Tariff Commission as a 
commentary on the TSUS in 1968, six year after enactment of the TSUS, garments which would be classified 
under item 376.56 were described as follows: 

Men’s and boys’ raincoats; kas; parka suits, including pants and hoods; hunting and fishing vests; 
and jackets are typical of the garments included here; also included are women’s, girls’, and infants’ 
raincoats, parka jackets, and parka suits. Most of the textile fabric used in these garments is of cotton, 
rayon, or nylon that has been coated, filled, or laminated, with rubber or plastics. These garments are 
relatively inexpensive and compete with all-plastic or all-rubber rainwear, with low-valued all fiber 
rainwear, and with low valued rainwear with nontransparent rubber or plastic on the outside of the 


garment. 
Summaries of Trade and Tariff Information, Schedule 3, Volume 5 (textile furnishings and apparel), at 139-40 
(1968). 
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(1935); see also 2 R. Sturm, Customs Law and Administration, 
§ 51.10 at 48-51 (1984). 

Applying the rule to item 376.56, TSUS, the Court must deter- 
mine what characteristics are shared by garments designed for 
“rainwear”, “hunting”, and “fishing”, and whether the jackets 
have these characteristics. 

Drawing on its contention that “rainwear” is made of fabric 
which must pass the “cup test”, defendant argues that the primary 
characteristic shared by garments designed for rainwear, hunting, 
or fishing is that they are made of fabric which passes the “cup 
test”’.12 

‘But, again, the Court has held that garments need not pass the 
“cup test” to be classifiable under item 376.56, TSUS, which: 


includes wearing apparel used in outdoor sports activities, such 
as hunting or fishing, which may be carried on in inclement 
weather, or in or upon water, and where protection from mois- 
ture and dampness is desirable [emphasis added]. 


A.N. Deringer, Inc. v. United States, 66 Cust. Ct. 378, 383, C.D. 4218 
(1971). See also Pacific Trail Sportswear v. United States, 5 CIT 206, 
210-11 (1983).* 

Defendant attempts to distinguish these cases, arguing that they 
do not decide whether a garment may be “designed for rainwear, 
hunting, fishing, or similar uses” if the fabric does not pass the 
feck ans test”. But defendant gives no reason why a characteristic of a 
garment’s fabric should determine whether a garment is “designed 
for” particular activities. 

It is not disputed that plaintiff's jacket is designed to be worn 
while participating in outdoor sports activities during inclement 
weather, including light to moderate rain.14 In the opinion of the 
Court, plaintiff's merchandise fulfills the design requirement of 
item 376.56, TSUS, as that provision has been defined in the A.N. 
Deringer and Pacific Trail.decisions. 


Ill. CoNncLusIOoN 


Defendant would exclude from the coverage of item 376.56, 
TSUS, garments designed, marketed, and used “for rainwear, hunt- 
ing, fishing or similar uses’ made of fabric which is “coated or 


* The Court agrees with defendant that whether a garment is “ ‘designed for rainwear, hunting, fishing, or 
similar uses” within the meaning of item 376.56 “is a legal determination, not an issue of fact, per se.” Defend- 
ant’s Response to Plaintiff's Statement of Material Facts as to which there is no Genuine Issue to be Tried. 
#9 15, 17. 

ee 

An examination * a Sa ee SOS88 wa te arateeneen poaniel clearly shows that “waterproofness” of 
meat ofthat rover nn a ene oho ee not, and has never been a require- 
ment provision. 

Defendant does not point to any cases me Satienpetn thet Hons ap geesiding Sex. cask soenien 

ee ee Pere am 636i thatthe be “designed for rainwear, hunting, > OF 
requirement necessitates Sap to anther or aah ie Gentine on Goa eaae visi- 

scab tnd senificantly Gilets the purmsat’e beriais venderiag it water repellent rather than waterproof. 

14 Plaintiff's Statement it of Material Facts as to Which There is No Genuine Issue to be Tried, paragraphs 15, 
16; Defendant’s Response to Plaintiff's Statement, paragraphs 15-17. 
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filled” within the plain meaning of the headnote which is not suffi- 
ciently waterproof to pass the “cup test”. If Congress intended this 
result it could, and should, have stated its intention in the lan- 
guage of the tariff provision or headnote. “[T]he intent of Congress 
to impose or increase a tax upon imports should be expressed in 
clear and unambiguous language.” EHidman v. Martinez, 184 US. 
578, 583 (1901). 

Item 376.56, TSUS, requires that garments be composed wholly 
or almost wholly of “coated or filled” fabric and that they be de- 
signed for rainwear, hunting, fishing or similar uses that require 
protection from moisture and dampness. The item does not require 
that the fabric of the garments pass the “cup test’’. 

Plaintiffs motion for summary judgment is granted. Defendant’s 
motion for summary judgment is denied. Judgment will be entered 
accordingly. So ordered 


(Slip Op. 85-73) 


REPRESENTATIVE STEWART B. McKINNEY, ET AL., PLAINTIFFS Uv. 
U.S. DEPARTMENT OF THE TREASURY, ET AL., DEFENDANTS 


Court No. 84-9-01320 
Before DiCarto, Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiffs challenge defendants’ failure to deny entry to goods 
the Commissioner of Customs (Commissioner) found may have been 
produced by forced labor in the Soviet Union and ineligible for im- 
portation pursuant to section 307 of the Tariff Act of 1930, 19 
U.S.C. § 1307, and 19 C.F.R. § 12.42(e). 

Defendants move to dismiss the action alleging plaintiffs lack 
standing and that the action is rendered moot by the determina- 
tion of the Secretary of the Treasury (Secretary) available evidence 
provides no reasonable basis to establish a nexus between Soviet 
forced labor practices and specific imports. 

Held: All plaintiffs lack standing except congressional plaintiffs 
suing in their individual capacities as workers and producers in in- 
dustries that compete with goods produced with Soviet forced labor. 
Since their allegations require further particularization, the Court 
makes no finding with respect to those plaintiffs. 

The Commissioner’s finding in September 1983 that forced labor 
goods were produced in the Soviet Union has been superseded by 
the Secretary’s determination. This action, challenging defendant’s 
failure to enforce the Commissioner’s finding, is rendered moot by 
the Secretary’s determination. 
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(Decided July 23, 1985) 
Washington Legal Foundation (Daniel J. Popeo and Paul D. Kamenar) for the 
plaintiffs. 
Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Department of Justice, Commercial Litigation Branch (Velta A. Melnbrencis) for 
the defendants. 


Members of Congress, a shareholder, a labor union, and five or- 
ganizations seek to exclude from entry into the United States vari- 
ous products mined, produced, or manufactured in the Union of 
Soviet Socialist Republics (Soviet Union) allegedly by convict, 
forced, or indentured labor (forced labor).' 

Defendants move to dismiss the action alleging plaintiffs lack 
standing and the action is moot. The motion is granted. 


I 


In February 1983, the United States Department of State sent to 
the Congress its Report on Forced Labor in the U.S.S.R. accompa- 
nied by a letter by the Under Secretary of State for Political Af- 
fairs stating that forced labor is used “to produce large amounts of 
primary and manufactured goods for both domestic and Western 
export markets.” ? 

In September 1983, the Commissioner of Customs (Commission- 
er), citing the State Department report and congressional and 
public concern, sought approval from the Secretary of the Treasury 
(Secretary) to publish in the Federal Register a finding that certain 
products from the Soviet Union may be produced by forced iabor 
making them ineligible for entry into the United States pending a 
final determination pursuant to section 307 of the Tariff Act of 
1930, 19 U.S.C. § 1307 (1982), and section 12.42, Customs Regula- 
tions, 19 C.F.R. § 12.42 (1982). 

In substance, section 307 prohibits importation of products pro- 
duced in whole or in part by forced labor unless domestic produc- 
tion is insufficient to meet United States consumption demands for 
these products.* 

In May 1984, the Secretary responded to the Commissioner in a 
letter which stated in part: 


I have decided that no determination of any kind is warranted 
at this time. As you are aware, the Senate Finance Committee 
has directed the International Trade Commission to review 
this matter in depth. I think it necessary, given the current 
paucity of reliable information, to withhold any determination 


1 See footnote 19, infra. 

?Letter from Lawrence S. Eagleburger, Under Secretary of State for Political Affairs, to Sen. William Arm- 
strong (February 9, 1983). The Report and letter are reprinted in Forced Labor in the Soviet Union: Hearing 
Before the Subcommittee on Human Rights and International Organizations of the House of Representatives 
Committee on Foreign Affairs and the Commission on Security and Cooperation in Europe, 98th Cong., 1st Sess. 
96-125 (1983). 

5 See Part Il, infra. 
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until we have the benefit of the International Trade Commis- 
sion’s study.‘ 


On May 23, 1984, eighty-four members of Congress, including 
some of the congressional plaintiffs in this action, with plaintiffs 
Washington Legal Foundation, Union Mutual Foundation, and 
Constitutional Institute of America, petitioned the United States 
Customs Service (Customs) to bar importation of goods produced in 
the Soviet Union wholly or in part by forced labor. 

The petitioners requested the Commissioner to: 


exercise your duty under [19 C.F.R.] § 12.42(e) > that does not 
require the approval of the Secretary, namely, to “promptly 
advise all district directors” that the information provided here 
and that is otherwise in your possession “reasonably but not 
conclusively indicates that merchandise within the purview of 
section 307 is being, or is likely to be, imported * * *.” The 
district directors shall then have the nondiscretionary duty to 
detain such goods and “withhold release of any such merchan- 
dise pending instructions” from you as to the further disposi- 
tion of such goods. In other words, if you have already made an 
affirmative finding under § 12.42(f) that is awaiting Secretary 
Regan’s approval, you have necessarily made the “reasonable” 
finding under § 12.42(e) and your duty is to so inform the dis- 
trict directors. [emphasis in original] ® 


In June, 1984, the Assistant Secretary for Enforcement and Op- 
erations of the Treasury (Assistant Secretary), wrote the petition- 
ers, stating in part: 


As you are no doubt aware, Commissioner von Raab already 
has made a proposed preliminary finding in this matter. How- 
ever, because of the substantial foreign policy implications of 
implementing immediately a preliminary finding, Commission- 
er von Raab forwarded his preliminary determination to the 
Treasury Department for approval. The affect of this was to 
telescope a two-step process into a single step in which the Sec- 
retary would determine whether there is sufficient evidence to 
warrant a prohibition on the entry of certain goods as required 
by Section 1307.7 


‘Memorandum from Donald T. Regan, Secretary of the Treasury, to William von Raab, Commissioner, U.S. 
Customs Service (May 16, 1984), attached as Exhibit 3 to Plaintiffs’ Memorandum in Opposition to Defendants’ 
Motion for Judgment on the Pleadings. 

519 C.F.R. § 12.42 provides in part: 

(e) If the Commissioner of Customs finds at any time that information available reasonably but not con- 
clusively indicates that merchan@ise within the purview of section 307 is being, or likely to be, import- 
ed, he will promptly advise all district directors accordingly and the district directors shall thereupon 
withhold release of any such merchandise pending instructions from the Commissioner as to whether 
the merchandise may be released otherwise than for exportation. 

(f) If it is determined on the basis of the foregoing that the merchandise is subject to the provisions of 
the said section 307, the Commissioner of Customs, with te approval of the Secretary of the Treasury, 
will publish a finding to that effect in a weekly issue of the Customs BuLLETIN and in the Federal Reg- 
ister. 

®Petition by Rep. Stewart B. McKinney, et al. to William von Raab, Commissioner, U.S. Customs Service (May 
23, 1984), attached as Exhibit A-1 to the Complaint. 

7Letter from John M. Walker, Jr., Assistant Secretary of the Treasury for Enforcement and Operations, to 
Rep. Stewart B. McKinney (June 13, 1984), attached as Exhibit B to the Complaint (“Walker Letter”). 
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The Assistant Secretary enclosed a copy of a letter to the Secre- 
tary from the Director of the Central Intelligence Agency (CIA) 
stating that there was insufficient evidence to identify goods pro- 
duced with forced labor in the Soviet Union or whether any such 
goods were being imported into the United States. The Assistant 
Secretary referred to an ongoing inquiry by the International 
Trade Commission (ITC), and expressed “hope that it will better 
enable the Secretary to establish a rational basis for making a final 
determination * * * in this matter.” The letter concluded “until 
such time as additional evidence comes to light * * * I must re- 
spectfully decline to act on your petition * * *.” ® 

On January 28, 1985 the Secretary determined that (1) the avail- 
able evidence, including the ITC report issued December 1984 ° and 
further information from the CIA,’ provides no reasonable basis to 
establish a nexus between Soviet forced labor practices and specific 
imports from the Soviet Union, (2) there presently is no basis upon 
which to prohibit importation into the United States any goods pro- 
duced within the Soviet Union, and (3) the Commissioner’s recom- 
mendation of September 1983, was not adopted." 

Plaintiffs filed this action September 26, 1984, alleging that the 
denial of their May 1984 petition constituted final agency action 
under 5 U.S.C. § 704 (1982) '* which is arbitrary, capricious, con- 
trary to law, an abuse of discretion, and without observance of pro- 
cedure required by law under 5 U.S.C. § 706(2) (A), (D) (1982).** 

Plaintiffs also allege that defendants’ failure to deny entry to ar- 
ticles from the Soviet Union which the Commissioner determined 
in September 1983 may have been made by forced labor was 
agency action “unlawfully withheld or unreasonably delayed” 
under 5 U.S.C. § 706(1). 

Plaintiffs seek declaratory and injunctive relief. 


® Walker Letter. 

®In its report, International Practices and Agreements Concerning Compulsory Labor and U.S. Imports of 
Goods Manufactured by Convict, Forced, or Indentured Labor, Inv. No. 332-178, Public. No. 1630, the ITC noted 
that of the Russian prison population estimated at 4 million, 1.2 to 1.5 million are believed to be engaged in the 
manufacture of goods which might enter international commerce and that “imports of such goods fromthe 
U.S.S.R. may include products such as various chemicals and related products, metal ores, glassware, miscella- 
neous metal articles, agricultural equipment, furniture and wood cabinets, el~ctrical equipment and certain pe- 
troleum products.” U.S.L.T.C. Public. No. 1630 at ix. The ITC concluded, however, that “U.S. imports of mer- 
chandise made wholly or in part of compulsory labor are unkown.” Jd. at 25. 

On January 17, 1985, the Director of the CIA informed the Secretary that “[dJespite continued monitoring, 
we are unable to obtain sufficient facts to make a solid case that any particular goods were received from the 
USSR is produced by convict, forced, or indentured labor.” Letter from William J. Casey, Director of Central 
Intelligence, to Donald T. Regan, Secretary of the Treasury (January 17, 1985) attached as Exhibit 1 to Defend- 
ants’ Reply to Plaintiffs’ Opposition to Defendants’ Motion for Judgment on the Pleadings. 

™!Memorandum from Donald T. Regan, Secretary of the Treasury, to William von Raab, Commissioner, U.S. 
Customs Service (January 28, 1985), attached as Exhibit 1 to Defendanis’ Reply to Plaintiffs’ Opposition to De- 
fendants’ Motion for Judgment on the Pleadings. 

125 U.S.C. § 704 provides for judicial review of “[a]gency action made reviewable by statute and final agency 
action for which there is no other adequate remedy in a court.” 

"35 U.S.C. § 706(2) (A), (D) states in part: 

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicabil- 
ity of the terms of an agency action. The reviewing court shall— 

* * * * * * * 

(2) hold unlawful and set aside agency action, findings, and conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 
. . 


* * * * 
(D) without observance of procedure required by law; * * * 
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In December 1984, defendants moved to dismiss the action alleg- 
ing that plaintiffs lack standing and that the action was not ripe 
since the Secretary had not made a final determination with re- 
spect to the Commissioner’s recommendation. 

Plaintiffs responded that the action was ripe, saying that 
“(djefendants have misperceived the nature of the agency action of 
which plaintiffs seek review.” '* Plaintiffs said they challenge the 
denial of their petition seeking enforcement of the Commissioner’s 
finding and Customs’ failure to withhold release of merchandise 
named in the Commissioner’s finding. With respect to this second 
allegation, plaintiffs say “this case has been ripe since September 
1983.” 15 

Plaintiffs do not challenge the Secretary’s January 1985 determi- 
nation. Their amended complaint, filed February 19, 1985, does not 
refer to that determination.'* The Secretary is not named as a de- 
fendant in either the original or amended complaint. '” 

Defendants say that the Secretary’s January 1985 determination 
renders the suit moot. 

The Court has jurisdiction pursuant to 28 U.S.C. § 1581(i) (8), (4) 
(1982). 18 

The remaining parts of this opinion discuss the history and pur- 
pose of section 307 and the parties’ allegations with respect to 
standing and mootness. 


Il. 


Section 307 1 was preceded by section 51 of the Tariff Act of 
1890, ch. 1244, 26 Stat. 567, 624 (1890), which was intended to pro- 


*Plaintiffs’ Memorandum in Opposition to Defendants’ Motion for Judgment on the Pleadings, at 34. 
‘’ Plaintiffs’ Memorandum in Opposition to Defendants’ Motion for Judgement on the Pleadings, at 35. 
‘©The amended complaint added as parties Constance Claffey, the International Longshoremen’s Association, 
AFL-CIO, and certain members of Congress, and alleged new grounds for standing by existing plaintiffs. 
17Plaintiffs’ petition asks the Commissioner “to enforce 19 U.S.C. § 1307 and the regulations promulgated 
thereunder. * * *” Petition by Rep. Stewart B. McKinney, et al. to William von Raab, Commissioner, U.S. Cus- 
toms Service 1 (May 23, 1984), attached as Exhibit A-1 to the Complaint. The amended complaint asks the Court 
to “{eInjoin and direct the defendants and their agents to detain immediately all those goods from the Soviet 
Union that are not importable under 19 U.S.C. sec. 1307 * * *.” Amended Complaint, Prayer for Relief, | 5. The 
Court does not construe these allegations to challenge the Secretary’s January 1985 determination. 
8The parties did not brief, and the Court does not decide, whether the denial of the petition is “committed to 
agency discretion” within 5 U.S.C. § 701(aX2) (1982) and therefore precluded from judicial review. See Heckler v. 
Chaney, 53 U.S.L.W. 4385 (U.S. March 20, 1985) (an agency’s decision not to take enforcement action is presump- 
tively immune from judicial review under 5 U.S.C. § 701(aX2)). 
19Section 307 provides: 
All goods, wares, articles, and merchandise mined, produced, or manufactured wholly or in part in an: 
foreign country by convict labor or/and forced labor or/and indentured labor under penal sanctions 
not be entitled to entry at any of the ports of the United States, and the importation thereof is hereby 
prohibited, and the Secretary of the Treasury is authorized and directed to prescribe such regulations as 
may be necessary for the enforcement of this provision. The provisions of this section relating to goods, 
wares, articles, and merchandise mined, produced, or manufactured by forced labor or/and indentured 
labor, shall take effect on January 1, 1932; but in no case shall such provisions be applicable to goods, 
wares, articles or merchandise so mined, produced, or manufactured which are not mined, produced, or 
= cana in such quantities in the United States as to meet the consumptive demands of the United 


ites. 
“Forced labor”, as herein used, shall mean all work or service which is exacted from any person under 
\ menace of any penalty for its nonperformance and for which the worker does not offer himself voluntar- 
ily. 
Plaintiffs’ allege only that the goods are produced “with the use of convict, forced, or indentured labor.” 
Amended Complaint, {| 1. Except where indicated, the Court draws no distinction between goods produced by 
“convict labor” and “forced or/and indentured labor” for the purposes of this motion. 
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tect domestic labor from manufactured goods produced by foreign 
convict labor.2” Amendment was sought to expand the prohibition 
to include products which were mined as well as manufactured.” A 
Senate amendment was offered to extend the provisions to include 
goods produced by “forced labor or/and indentured labor.” Since 
some members of Congress expressed fear that the humanitarian 
aims of the amendment ”? might harm the American consumer and 
fail to protect American labor,”* the conference committee on the 
1930 Tariff Act added a caveat that the statute would not apply to 
goods produced by “forced labor or/and indentured labor” which 
were not produced “in such quantities in the United States as to 
meet the consumptive demands of the United States.” 

Congress intended to protect domestic workers and producers 
from unfair competition. But this concern as well as any desire to 
improve foreign labor conditions were clearly subordinate in sectio 
307, as enacted, to concern for the American consumer’s access to 
merchandise not produced domestically in quantities sufficient to 
satisfy consumer demand. 

It is apparent from the statute that importation of a product pro- 
duced with “forced labor or/and indentured labor” is permissible 
when United Siates production is insufficient to satisfy all domes- 
tic demand.” Evex if the product is produced in the United States 
in quantities sufficient to meet most of the domestic consumptive 
demand for that product, such goods may be imported in any quan- 
tity and may not be prevented from entering the United States 
even if the product is available from a country where it is produced 
by non-forced labor. 

Plaintiffs allege standing under 28 U.S.C. § 2631(i) 7° and 5 U.S.C. 
§ 702 (1982).?7 


Representative McKinley, sponsor of the Tariff Act of 1890, stated: 
he free labor of this country should be saved from the convict labor of other countries, as it has been 
the convict labor of our own States and so recommend this provision. It will be of small account to 


protect our workmen against our own convict labor and still admit the convict-made products of the 
world to free competition with our free labor. 
21 Cong. Rec. 4247 (1890). 
™1Senate Report No. 37, p. 60 (Sept. 4, 1929); Senate Finance Committee Hearings on the Tariff Act of 1930, 
H.R. 2667, vol. XVII, pp. 307-12. 
‘oe Blaine stated: 
a, the amendment to the end that America shall not give aid or comfort to those employers and 
rs in foreign countries whose forced and indentured labor is brought to poverty and degeneration, 
with the attendant inhuman treatment of the native workers * * *. 
. o . . . . . 
But, aside from that, American agriculture and the American worker, from the standpoint of our eco- 
— aera, should not be placed in competition with forced and indentured labor, wherever it may 
found. 
71 Cong. Rec. 4488 (1929). 
23Senator Reed stated: 
Will it benefit Americans to exclude from importation into this country products which we do not make 
and can not make, such as tea, and coffee and rubber? Will it help Americans for us in our zeal to 
abolish forced labor in foreign climes, to deny to all Americans the use of such articles * * *? 
71 Cong. Rec. 4494 (1929). 
4 See House Report No. 1326, Conference Report to accompany H.R. 2667, pp. 29 and 105 (April 28, 19830). 
The Court does not decide whether importation of a product produced with “convict labor” is permissible 
when domestic production is insufficient to satisfy domestic demand. See footnote 19, supra. 
2628 po S.C. § 2631(i) states: 
civil action of which the Court of International Trade has jurisdiction, other than an action specified 
in a ions (a)-(h) of this section, may be commenced in the court by any person adversely affected or 
aggrieved by agency action within the meaning of section 702 of title 5. 
275 U.S.C. § 702 states in part: 
Continued 
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The constitutional restriction which limits federal jurisdiction to 
cases and controversies requires that “the plaintiff must show that 
he personally has suffered some actual or threatened injury as a 
result of the putatively illegal conduct of the defendant.” Glad- 
stone, Realtors v. Village of Bellwood, 441 U.S. 91, 99 (1979). “The 
necessity that the plaintiff who seeks to invoke judicial power 
stand to profit in some personal interest remains an Art. III re- 
quirement.” Simon v. Eastern Kentucky Welfare Rights Organiza- 
tion, 426 U.S. 26, 39 (1976). 

When the standing of a party is challenged, the question is not 
whether the issue raised by the plaintiff is justiciable, but whether 
the plaintiff may properly request an adjudication of that issue. 
Flast v. Cohen, 392 U.S. 83, 99-100 (1968). In Sierra Club v. Morton, 
405 U.S. 727 (1972), the Supreme Court explained: 


The requirement that a party seeking review must allege 
facts showing that he is himself adversely affected does not in- 
sulate executive action from judicial review, nor does it pre- 
vent any public interests from being protected through the ju- 
dicial process. It does serve as at least a rough attempt to put 
the decision as to whether review will be sought in the hands 
of those who have a direct stake in the outcome. That goal 
would be undermined were we to construe [5 U.S.C. § 702] to 
authorize judicial review at the behest of organizations or indi- 
viduals who seek to do no more than vindicate their own value 
preferences through the judicial process. 


405 U.S. at 740 (footnotes omitted). 

The dimensions of the “actua! injury” requirement were dis- 
cussed at length by the Supreme Court in Valley Forge Christian 
College v. Americans United for Separation of Church and State, 
Inc., 454 U.S. 464 (1982). In Valley Forge, the Court held that plain- 
tiffs claimed nothing more than “a right to a particular kind of 
Government conduct”: 


They fail to identify any personal injury suffered by them as a 
consequence of the alleged constitutional error, other than the 
psychological consequence presumably prodcued by observation 
of conduct with which one disagrees. That is not an injury suf- 
ficient to confer standing under Art. III, * * * [Standing is not 
measured by the intensity of the litigant’s interest or the 
fervor of his advocacy. “[T]hat concrete adverseness which 
sharpens the presentation of issues,’ Baker v. Carr, 369 US., 
at 204, is the anticipated consequence of proceedings com- 


A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is entitled to judicial review thereof * 

Paragraph twenty-four of the amended complaint states that plaintiffs may initiate and seek enforcement of 
section 307 under 19 C.F.R. § 12.42(b) which provides that “[alny person outside the Customs Service” who be- 
lieves that forced labor goods are being imported into the United States and the United States production of the 
same class of merchandise meets domestic demand “may communicate his belief to any district director or the 
Commissioner of Customs.” The procedure promulgated by a regulation for informing Customs of possible viola- 
tions of section 307 cannot expand or otherwise affect the class of individuals who are entitled to judicial review. 
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menced by one who has been injured in fact; it is not a permis- 
sible substitute for the showing of injury itself. 


454 U.S. at 485-86 (emphasis in original) (footnote omitted). 

In determining standing, the Court is also guided by certain pru- 
dential limitations which affect plaintiffs’ right to seek adjudica- 
tion of their claims. These were summarized in Valley Forge: 


Beyond the constitutional requirements, the federal judiciary 
has also adhered to a set of prudential principles that bear on 
the question of standing. Thus, this Court has held that “the 
plaintiff generally must assert his own legal rights and inter- 
ests, and cannot rest his claim to relief on the eg rights or 
interests of third parties.” Warth v. Seldin, 422 US., at 499. In 
addition, even when the plaintiff has alleged redressable injury 
sufficient to meet the requirements of Art. III, the Court has 
refrained from adjudicating “abstract questions of wide public 
significance” which amount to “generalized grievances,” perva- 
sively shared and most appropriately addressed in the repre- 
sentative branches. Jd., at 499-500. Finally, the Court has re- 
quired that the plaintiff's complaint fall within “the zone of in- 
terests to be protected or regulated by the statute or constitu- 
tional guarantee in question.” Association of Data Processing 
Service Orgs. v. Camp, 397 U.S. 150, 153 (1970). 


454 US. at 474-75 (footnotes omitted). 

With these considerations in mind, the Court’s primary task is to 
determine whether any plaintiff has alleged “a distinct and palpa- 
ble injury to himself’ as a result of the challenged agency action. 
Warth v. Seldin, 422 U.S. 490, 501 (1975). 


A. Consumers 


Most plaintiffs claim standing as consumers, alleging they are 
adversely affected by the possibility of purchasing goods produced 
by forced labor in the Soviet Union. Plaintiffs, who understandably 
do not wish to subsidize Soviet human rights violations, contend 
that the failure to preclude these products from entry makes it im- 
possible for them to avoid the products. 

Plaintiffs attempt to equate their alleged injury to those which 
gave consumers standing in other contexts. Unlike those consumer 
litigants, plaintiffs do not allege health or safety injury or an im- 
pairment of their ability to conduct informational activities.?* As 


78In Public Citizen v. Foreman, 631 F. 2d 969 (D.C. Cir. 1980), and Cutler v. Kennedy, 475 F. Supp. 838 (D.D.C. 
1979), consumers alleged injuries under the Federal Food, Drug and Cosmetic Act (FDCA). The Public Citizen 
plaintiffs had standing to seek a declaratory judgment that nitrates used in curing bacon are an unsafe food 
additive under the FDCA. In Cutler, consumers of certain drugs had standing to challenge Food and Drug Ad- 
ministration (FDA) regulations pursuant to the FDCA for policing the over-the-counter drug market. In that 
case the Court held that plaintiffs had alleged injury to a statutorily protected interest, since the FDCA is “a 
scheme whose principal beneficiaries are obviously the nation’s drug consumers.” 475 F. Supp. at 848. 

In Natural Resources Defense Council, Inc. v. SEC, 606 F. 2d 1031 (D.C. Cir. 1979), “organizations dedicated to 
inducing more responsive attitudes among American corporations towards the problems of environmental degra- 
dation and inequality of employment opportunity” had standing to contest the failure of the SEC “to promul- 
gate rules requiring comprehensive disclosures by corporations of their enviromental and equal employment 
policies.” 606 F. 2d at 1036. The Court stated: “Their interest was judicially cognizable, personal to them, and 

Continued 
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pointed out in their brief, plaintiffs allege injury to a “moral and 
legal right to boycott or avoid the purchase of [forced labor] goods.” 
Although the Court does not question plaintiffs’ moral interest in 
avoiding Soviet forced labor goods, the Court does not find that 
Congress in enacting section 307 intended that interest to be legal- 
ly enforceable. 

That section 307 does not give consumers an enforceable interest 
in avoiding forced labor goods is apparent from the fact that sec- 
tion 307 was designed to ensure the availability of such goods 
whenever domestic production fails to meet consumer demand. The 
statute emphasizes the access of goods to consumers over the inter- 
ests of producers and workers whenever consumer demand cannot 
be satisfied domestically.”° 

Since section 307 does not provide a legally cognizable interest to 
consumers to prevent the entry of forced labor goods, their griev- 
ances do not rise to the level of actual injury within the meaning 
of 5 U.S.C. § 702.*° See Association of Data Processing Service Orga- 
nizations v. Camp, 397 U.S. 150, 153-55 (1970); cf: Valley Forge, 454 
U.S. at 485; Schlesinger v. Reservists Committee to Stop the War, 
418 U.S. 208, 220-23 (1974); United States v. Richardson, 418 US. 
166, 176-80 (1974). 


B. Ukrainian-American Organizations 


The Ukrainian Congress Committee of America, Inc. (UCCA) is a 
non-profit corporation claiming to represent more than 100 Ukrain- 
ian-American organizations. The Ukrainian Student Association of 
Michnowski (TSUM) is comprised of college students in the United 
States and Canada. The amended complaint states: 


These Ukrainian organizations and their members object to 
and are also adversely affected by the continued importation of 
Soviet slave-made goods as are the other plaintiffs. In addition, 
the Ukrainian plaintiffs are particularly injured in that a 
large portion of the political prisoners in labor camps in the 
Soviet Union are from the Ukraine.* 


Plaintiffs’ objections to forced labor in the Soviet Union are laud- 
able, and undoubtedly many Ukrainians, with whom plaintiffs 
share a common heritage, suffer from forced labor conditions. How- 


was arguably impaired by the lack of equal employment or environmental information * * * . Moreover, we 
have no doubt that these appellees, as corporate shareholders concerned about environmental quality, are 
within the broad zones of interest of both NEPA and the securities acts.” Jd. at 1042-43 (footnotes omitted). 

The court does not decide whether importation of a product made by “convict labor” is permissible when 
domestic production is insufficient to satisfy domestic demand. See footnotes 19, supra. Assuming, arguendo, 
“convict labor” goods are barred from entry even if domestic production is insufficient, consumers would not 
have an interest in excluding these goods, since the purpose of this prohibition was to protect domestic labor. 
See supra note 20 and accompanying text. 

%° Plaintiffs’ cite two opinions of this Court, Luggage and Leather Goods Mfrs. of Am., Inc. v. United States, 7 
CIT——, 588 F. Supp. 1413 (1984) and United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 544. F. Supp. 
883, aff'd, 683 F. 2d 399 (1982) in support of their standing as consumers. These cases are inapposite. Neither 
case invloved plaintiffs who alleged standing as consumers, and the Court held in both instances that the plain- 
tiffs alleged direct economic injuries as a result of the challenged actions. 

3! Amended Complaint, {| 7. 
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ever, plaintiffs have not alleged the direct harm to which they 
themselves must be exposed for standing purposes. See United 
States v. SCRAP, 412 U.S. 669, 687 (1973); Moose Lodge No. 107 v. 
Irvis, 407 U.S. 163, 166 (1972). 

The UCCA and the TSUM, having failed to demonstrate their 
own standing or that of their members, may not assert the rights 
of Ukarainian laborers. Cf. Carey v. Population Services Interna- 
tional, 431 U.S. 678 (1977); Craig v. Boren, 429 U.S. 190 (1976). 


C. Shareholders 


Plaintiffs Constance Claffey, the Washington Legal Foundation 
(WLF) and “[mlJany of the Congressional plaintiffs,” allege standing 
because they own stock in companies that manufacture or produce 
goods that compete with Soviet products made with forced labor. 
Plaintiffs assert that the value of their stock has decreased because 
competition from forced labor products has decreased sales of these 
companies. 

The injury alleged by shareholders is “the indirect harm which 
may result to every stockholder from harm to the corporation.” 
Pittsburgh & West Virginia Railway v. United States, 281 U.S. 479, 
487 (1930). 

As was made clear in Vincel v. White Motor Corp., 521 F. 2d 
1113, 1118 (2d Cir. 1975): 


[W]here an injury is suffered by a corporation and the share- 

holders suffer solely through depreciation in the value of their 

stock, only the corporation itself, its receiver, if one has been 

appointed, or a stockholder suing derivatively in the name of 

he corporation may maintain an action against the wrong- 
oer. 


Accord Schaffer v. Universal Rundle Corp., 397 F. 2d 893, 896 (5th 

Cir. 1968); Walker Distributing Co. v. Lucky Lager Brewing Co., 323 

F.2d, 1, 10 (9th Cir. 1963), cert. denied, 385 U.S. 976 (1966). 
Plaintiffs have no standing as shareholders. 


D. International Longshoremen’s Association 


The International Longshoremen’s Association, AFL-CIO (ILA), 
claims to represent nearly all employees engaged in loading and 
unloading ocean-borne cargo on the East and Gulf Coasts of the 
United States. 

The ILA alleges that it has standing on behalf of itself and its 
members because they are forced to handle “Soviet slave-made” 
goods against their will. The Court finds that section 307 does not 
create in the ILA an enforceable moral interest to challenge the 
agency action. *” 


32 See Part III A., supra. 
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The ILA also argues that it will be subjected to costly lawsuits 
and employment losses by refusing to handle Soviet cargo. This al- 
legation does not afford standing.** In effect, the ILA seeks to have 
this Court find that the Article III injury requirement is satisfied 
by the adverse consequences which result from conduct which the 
Supreme Court held violated the National Labor Relations Act 
(NLRA).*4 

Neither the risk of employment losses and civil lawsuits nor the 
possibility of reducing potential civil penalties gives the ILA stand- 
ing to contest the agency action. Such damages would result from 
activity in which the ILA is prohibited from engaging. Moreover, 
[s]uch an abstract or speculative injury is insufficient to satisfy the 
required injury in fact.” Rohm & Hass Co. v. International Trade 
Commission, 64 CCPA 170, 173, 554 F.2d 462, 464 (1977). 

The ILA also claims that the handling of goods prohibited under 
18 U.S.C. § 1761 (1982) ** may subject them to criminal prosecution. 
Although the threat of prosecution is sufficient to confer standing 
to challenge the constitutionality of a criminal statute, Planned 
Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976), 
plaintiffs do not challenge the constitutionality of section 1761. 

Nor do plaintiffs explain how prosecution under section 1761 will 
result from their handling of goods which were not denied entry 
under section 307. The prosecution of the ILA or its members for 
unloading ocean-borne cargos from the Soviet Union “takes us into 
area of pure speculation and conjecture.” Rohm & Haas Co., 64 
CCPA at 173. Such injury is clearly conjectural or hypothetical. See 
O'Shea v. Littleton, 414 U.S. 488, 494 (1974). The Supreme Court ex- 
plained in United States v. SCRAP, 412 U.S. 669 (1973): 


Of course, pleadings must be something more than an inge- 
nious academic exercise in the conceivable. A plaintiff must 
allege that he has been or will in fact be perceptibly harmed 
by the challenged agency action, not that he can imagine cir- 
cumstances in which he could be affected by the agency’s 
action. 


412 US. at 688-89. 
It is difficult to conceive of a situation more hypothetical than 
the potential prosecution of the ILA or its members as a result of 


The complaint states that the ILA has been subjected to lawsuits under the secondary boycott provisions of 
the National Labor Relations Act (NLRA), 29 U.S.C. § 158(bX4) (1982), as a result of past refusals to handle 
Soviet cargo. Section 158(b)\(4) in essenee provides that it is an unfair labor practice for any labor organization to 
encourage work stoppages in order to force anyone engaged in commerce to cease doing business with another. 
%4In International Longshoremen’s Ass'n, AFL-CIO v. Allied Int'l, Inc., 456 U.S. 212 (1982), the Supreme Court 
found that a refusal to handle Soviet cargoes was illegal under the NLRA: 
As understandable and even commendable as the ILA’s objectives may be, the certain effect of its 
action is to impose a heavy burden on neutral employers. And it is just pe a burden, as well as widen- 
—* industrial strife, that the secondary boycott provisions were designed to prevent. 

456 US. at 223 (footnote omitted). 

3518 U.S.C. § 1761 provides in part: 

(a) Whoever knowingly transports in interstate commerce or from any foreign country into the United 
States any goods, wares, or merchandise manufactured, produced, or mined, wholly or in part by convicts or 
prisoners, * * * shall be fined not more than $1,000 or imprisoned not more than one year, or 

Section 1761 applies only to goods made with convict or prisoner labor, and does not prohibit the transporta- 
tion of goods made with forced or indentured labor. 





68 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 38, AUGUST 14, 1985 


the challenged agency action: (1) Section 1761 imposes penalties 
only upon persons who “knowingly” transport convict or prisoner 
made goods, 18 U.S.C. § 1761(a); (2) goods made with convict or pris- 
oner labor must be labeled as such, 18 U.S.C. § 1762 (1982); (3) the 
Secretary, the ITC, and the CIA found that there is insufficient in- 
formation to determine that these products were produced by 
forced labor; ** and (4) prosecution would be in the face of the Su- 
preme Court’s holding that the ILA’s refusal to handle goods from 
the Soviet Union violates 29 U.S.C. § 158.57 

Finally, the ILA alleges that it and its members have an interest 
in protecting non-ILA workers in competition with Soviet forced 
labor. This desire does not satisfy standing requirements, since an 
organization does not have standing to assert the rights of non- 
members. See Gladstone, Realtors v. Village of Bellwood, 441 US. 
91, 100 (1979); Minority Police Officers Association of South Bend v. 
City of South Bend, Indiana, 721 F.2d 197, 202 (7th Cir. 1983). 


E. Public Interest Organizations 


The WLF is a nonprofit public interest law firm claiming to have 
200,000 members and supporters nationwide. In addition to its con- 
sumer and shareholder standing arguments, the WLF asserts 
standing on two other bases. 

First, the WLF contends that it has standing in its own right be- 
cause agency action has forced it to conduct research activities at 
its own expense to inform its members and clients of the nature 
and extent of the importation of Soviet forced labor goods. The 
Court finds that neither such undertakings nor any attendant ex- 
penses constitute injury resulting from the agency action. No case 
known to the Court has conferred standing on an organization for 
incurring expenses of this kind.** “[A]n organization’s abstract con- 
cern with a subject that could be affected by adjudication does not 
substitute for the concrete injury required by Article III.” Simon v. 
a Kentucky Welfare Rights Organization, 426 U.S. 26, 40 
(1976). 


36 See supra notes 9 & 10 and accompanying text. 

37 See footnote 34, supra. 

**Cases cited by plaintiff are inapposite. For example, in Pacific Legal Foundation v. Goyan, 664 F.2d 1221 
(4th Cir. 1981), the Court held that a nonprofit corporation, which had established an “institutional presence” in 
FDA proceedings, had standing to contest proposed FDA regulations which would have increased the number of 
proceedings in which the plaintiff would participate. Based upon plaintiff's demonstrated involvement in pro- 
ceedings of the FDA, the Court found that plaintiff had alleged “direct injury” under the proposed rule, the 
purpose and effect of which was to create additional FDA proceedings. But the WLF has not directly incurred 
expenses of the kind incurred by a participant in agency proceedings as a result of the rule establishing those 


——. 

The injury alleged in Scientists Institute for Public Information, Inc. v. Atomic Energy Commission, 481 F.2d 
1079, DC. Gir. 1973) may also be distinquished from that advanced by the WLF. In Scientists, an organization 
involved in making scientific information available to the public sought a declaratory judgment that the Atomic 
Energy Commission (AEC) was required to issue a detailed statement regarding its “liquid metal fast breeder 
reactor program” under the National Environmental Policy Act. The court held that injury was alleged, since 
“{tJhe AEC’s decision not to provide an impact statement on the overall LMFBR program has an adverse affect 
on these organizational activities to provide public information on the LMFBR program.” 481 F.2d at 1087 n.29. 
In contrast, the decision not to prevent the importation of Soviet goods has not impaired the WLF’s ability to 
carry out its informational activities. 
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Second, the WLF alleges that manufacturers and producers that 
are injured by competition with Soviet forced labor goods are repre- 
sented among its members and supporters. 

An organization which cannot show concrete injury to itself, may 
obtain standing in an associational capacity, when it is acting as 
the representative of individuals who have standing under Article 
Ill. The standing rules applicable to organizations are summarized 
in Hunt v. Washington Apple Advertising Commission. 432 U.S. 333 
(1977): 


[aJn association has standing to bring suit on behalf of its 
members when: (a) its members would otherwise have standing 
to sue in their own right; (b) the interests it seeks to protect 
are germane to the organization’s purpose; and (c) neither the 
claim asserted nor the relief requested requires the participa- 
tion of individual members in the lawsuit. 


432 US. at 343. 

The WLF has not satisfied the requirement recognized in Hunt 
that the interests sought to be protected by germane to the organi- 
zation’s purpose.*® In Hunt, the Washington State Apple Advertis- 
ing Commission brought suit challenging a North Carolina Agricul- 
tural regulation. The Court held plaintiff had standing because it 
“serves a specialized segment of the State’s economic community 
which is the primary beneficiary of its activities, including the 
prosecution of this kind of litigation.” Id. at 344. 

The WLF in the complaint does not allege any nexus between its 
organizational purpose and the interests of producers and workers 
who produce goods which compete with forced labor products. *° 

The allegation that workers and producers are included among 
the WLF’s “members and supporters” does not supply the neces- 
sary nexus between the organizational purpose and the interests 
sought to be represented. The Court does not interpret the rule 
that “an association must allege that its members, or any one of 
them, are suffering immediate or threatened injury as a result of 
the challenged action,’ Warth, 422 U.S. at 511, to mean that any 
rights of an individual may be asserted by any organization to 
which he belongs regardless of the relationship between that orga- 
nization and the injury alleged. Since the complaint does not allege 
that the WLF serves the specialized interest of those affected by 


The Court makes no finding regarding the requirement in Hunt that the organization allege that “its mem- 
bers would otherwise have standing to sue in their own right.” The allegation that “members and supporters” of 
the WLF include individuals engaged in competition “with those goods or products being imported unlawfully 
from the Soviet Union,” would not afford standing absent further particularization. See Warth, 422 U.S. at 501- 
02; Carson v. Pierce, 719 F.2d 931, 933-34 (8th Cir. 1983), reh’g denied, 726 F.2d 411 (1984). 

“The amended complaint states: 

The Washington Legal Foundation is a nonprofit public interest law firm with 200,000 members and 
supporters nationwide who are similarly adversely affected by the continued illegal importation of 
Soviet goods made by forced and slave labor * * * 

* * * * * * * 
In addition, WLF’s members and supporters include manufacturers or producers of products which are 
similar to and compete with those goods or products being imported unlawfully from the Soviet Union 


. . * 


Amended Complaint, {| 4, 4(a). 
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the contested agency action, the WLF lacks standing to assert the 
rights of its members. See Hunt, 432 US. at 343. 

The Union Mutual Foundation and the Constitutional Institute 
of America also lack standing. Although both claim that they 
engage in activities to promote the welfare of the American 
worker, neither allege that it has been injured by the agency 
action. Furthermore, neither may obtain standing in a representa- 
tive capacity, since the complaint does not allege that their ‘“mem- 
bers would otherwise have standing in their own right.” Hunt, 432 
at 343. 


F. Members of Congress 


Thirty-four present or former members of the United States 
House of Representatives and two United States Senators allege 
they have standing in their representative, legislative, and person- 
al capacities. 

A legislator may have standing when the allegedly unlawful con- 
duct has affected the nullification of his vote. See Coleman v. 
Miller, 307 U.S. 433 (1939); Vander Jagt v. O’Neill, 699 F.2d 1166 
(D.C. Cir. 1982) cert. denied, —— US. ——, 104 S. Ct. 91 (1983); 
Reuss v. Balles, 584 F.2d 461, 467 (D.C. Cir. 1978), cert. denied, 439 
U.S. 997 (1978); Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974). 

But, status as a member of Congress does not eliminate the con- 
stitutional requirement that a plaintiff must show actual or threat- 
ened injury as a result of the allegedly unlawful conduct of the de- 
fendant and that such injury was caused by the challenged action 
and is likely to be redressed by a favorable decision. 

“Once a bill becomes law, a Congressman’s interest in its en- 
forcement is shared by, and indistinguishable from, that of any 
other member of the public.” Daughtrey v. Carter, 584 F.2d 1050, 
1057 (D.C. Cir. 1978); See Harrington v. Schlesinger, 528 F.2d 455, 
459 (4th Cir. 1975). Any illegality occurring after the enactment of 
legislation neither diminishes the effect of plaintiffs’ votes nor af- 
fects the legal status of the legislation. Daughtrey, 584 F.2d at 1057; 
Harrington v. Bush, 553 F.2d 190, 213 (D.C. Cir. 1977). 

Congressional plaintiffs have not alleged nullification of their 
votes as a result of the allegedly illegal conduct, and thus have not 
suffered the judicially cognizable injury necessary to give them 
standing as legislators. 

Congressional plaintiffs allege further that they have standing in 
a representative capacity because their constituents include con- 
sumers of Soviet forced labor goods and workers and producers in 
industries which compete with such goods. Plaintiffs cannot predi- 
cate their own standing upon injuries incurred by their constitu- 
ents. Generally, plaintiffs must assert their rights and not those of 
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third parties.*! Phillips Petroleum Co. v. Shutts, 53 U.S.L.W. 4879, 
4881 (U.S. June 26, 1985); Valley Forge, 454 U.S. at 474; Warth, 422 
US. at 499. 

One further ground on which congressional plaintiffs may assert 
standing could possibly be fathomed from the following allegation: 


As consumers, workers, and producers of the relevant prod- 
ucts, congressional plaintiffs and their constituents are ad- 
versely affected by the continued illegal importation of goods 
from the Soviet Union goods made by forced or convict labor.“ 


Because of the ambiguity of this allegation, it is not clear whether 
the terms “workers and producers” apply only to plaintiffs’ con- 
stituents or to congressional plaintiffs as well. 

The Supreme Court has explained: 


For purposes of ruling on a motion to dismiss for want of 
standing, both the trial and reviewing courts must accept as 
true all material allegations of the complaint, and must con- 
strue the complaint in favor of the complaining party. 


Warth, 422 U.S. at 501 (citing Jenkins v. McKeithen, 395 US. 411, 
421-22 (1969)). Applying this principle, the compliant could be con- 
strued to allege that individual members of Congress are workers 
and producers adversely affected by the importation of forced labor 
goods 


When the allegations which might provide standing are in need 
of elaboration, the Court may require or allow plaintiffs to provide 
information to assist the Court in ruling on standing: 


it is within the trial court’s power to allow or to require the 
plaintiff to supply, by amendment to the complaint or by affi- 
davits, further particularized allegations of fact deemed sup- 
portive of plaintiff's standing. If, after this opportunity, the 
plaintiff's standing does not adequately appear from all materi- 
als of record, the complaint must be dismissed. 


Warth, 422 U.S. at 501-02. 

Before the Court would grant standing to individual congression- 
al plaintiffs as workers and producers, the Court would require the 
names of the plaintiffs who are workers and producers in the rele- 
vant industries, identification of the products produced, and infor- 
mation regarding whether those products compete with Soviet 
forced labor products. 

To conclude, the Court finds that standing is denied as to all 
plaintiffs with the exception of congressional plaintiffs suing in 
their individual capacities as workers and producers. The Court 
make no finding with respect to those plaintiffs and the action on 


“! The rights of third parties will not provide standing to a plaintiff. Once a plaintiff has established standing 
in his own right, the interests of third parties may be argued by the plaintiff. See Carey v. Population Services 
International, 431 U.S. 678, 682-684 (1977); Craig v. Boren, 429 U.S. 190, 192-197 (1976). 

“2 Amended Complaint, {| 3. 
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this record cannot be dismissed on groundss of standing. The Court 
will consider defendants’ allegations that the action is moot. 


IV 


The constitutional limitation of the federal judicial power to 
cases and controversies requires dismissal of an action as moot 
“when the issues presented are no longer ‘live’ or the parties lack a 
legally cognizable interest in the outcome.” Powell v. McCormack, 
395 U.S. 486, 496 (1969). 

The Secretary’s decision in January 1985, that there was no basis 
to prohibit the entry of Soviet goods under section 307 renders this 
action moot. 

Plaintiffs seek a declaratory judgment that the Commissioner 
made a finding in September 1983, pursuant to 19 C.F.R. § 12.42(e). 
Plaintiffs also seek an injunction barring from entry imports from 
the Soviet Union covered by that finding. Plaintiffs argue that the 
Commissioner had a non-discretionary duty under 19 C.F.R. 
§ 12.42(e) to advise district directors of his finding, and that the dis- 
trict directors were required to withhold from release the described 
merchandise pending further instructions from the Commissioner. 
The complaint also challenges the denial of the May 1984 petition, 
which asked the Commissioner to enforce his September 1983 find- 


ing. 

The Commissioner’s 1983 finding has now been superseded by 
the Secretary’s final determination. The Secretary’s determination 
renders moot all issues concerning the Commissioner’s finding. The 
relief sought by the petition, and thus the relief sought by this 
action challenging the denial of the petition, is no longer viable. 
The Court can hardly require district directors to hold at the ports 
goods which the Secretary has determined are not subject to the 
prohibition of section 307. 

Since there no longer exists a live dispute with respect to wheth- 
er or how the Commissioner’s finding should have been implement- 
ed, any decision by the Court as to whether the Commissioner 
made a finding under section 12.42(e), or the consequences of such 
a finding, would be “gratuitous and thus inconsistent with the Art. 
III limitation.” Simon v. Eastern Kentucky Welfare Rights Organi- 
zation, 426 U.S. 26, 38 (1976). 


Vv 


Plaintiffs challenge defendants’ failure to implement the Com- 
missioner’s September 1983 finding that certain products from the 
Soviet Union may be produced by forced labor. The Court holds 
that: all plaintiffs lack standing except congressional plaintiffs in 
their personal capacity as workers and producers in industries 
competing with Soviet forced labor goods; these allegations of Con- 
gressional plaintiffs would require further particularization; and 
that the Court does not require further particularization since the 
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Secretary's January 1985 determination renders the Commission- 
er’s finding moot. 

The action is dismissed. Judgment will enter accordingly. So or- 
dered. 


(Slip Op. 85-74) 


DoNNER MounrtTAIN CoRP., PLAINTIFF v. UNITED STATEs, 
DEFENDANT 


Court No. 83-8-01159 
Before CARMAN, Judge. 


OPINION 
[Plaintiff's application for attorney’s fees denied.] 


(Decided July 24, 1985) 


George R. Tuttle, A P.C. (George R. Tuttle on the motion) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Michael P. Maxwell on the motion) for the defendant. 


CaRMAN, Judge: In this action, plaintiff successfully challenged 
the classification by the United States Customs Service (Customs) 
of imported hiking boots. Plaintiff now makes application for attor- 
ney’s fees and other expenses pursuant to 28 U.S.C. § 2412(d) (1982) 
(repealed 1984). 

Plaintiff, in its case in chief, claimed that the cost of recoverable 
waste leather used in manufacturing boots had to be included in 
calculating the component material of chief value in the boots, and 
that when this cost was included, the boots were properly classified 
as footwear of leather under item 700.35 of the Tariff Schedules of 
the United States (TSUS). Customs had erroneously classified the 
imported hiking boots as other footwear under item 700.95, TSUS. 

The defendant timely answered plaintiff's amended complaint 
and admitted that the imported boots were in chief value of leath- 
er. Defendant’s answer further requested that judgment be entered 
ordering that the contested entries by reliquidated in accordance 
with the relief requested in the amended complaint. Plaintiff there- 
after filed a motion for judgment on the pleadings, to which the de- 
fendant consented. 

Plaintiff now brings this application for attorney’s fees pursuant 
to the Equal Access to Justice Act, 28 U.S.C. § 2412(d),! which 
states: 


1 Subsection (d) of section 2412 was repealed effective October 1, 1984, as to any action not commenced prior to 
the date of repeal. See Pub. L. 96-481, Title II, § 204(c), Oct. 21, 1980, 94 Stat. 2329. This action was commenced 
with the filing of a summons on August 5, 1983. 
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Except as otherwise specifically provided by statute, a court 
shall award to a prevailing party other than the United States 
fees and other expenses, in addition to any costs awarded pur- 
suant to subsection (a), incurred by that party in any civil 
action (other than cases sounding in tort) brought by or against 
the United States in any court having jurisdiction of that 
action, unless the court finds that the position of the United 
States was substantially justified or that special circumstances 
make an award unjust. 


28 U.S.C. § 2412(d\(1(A) (1982) (repealed 1984). 

Plaintiff maintains that the government’s position was not sub- 
stantially justified and that plaintiff is therefore entitled to attor- 
ney’s fees and other expenses. Defendant nevertheless timely an- 
swered plaintiff's amended complaint and requested that judgment 
be entered ordering that the contested entries be liquidated pursu- 
ant to plaintiff's amended complaint. Defendant further consented 
to the relief sought when plaintiff filed a motion for judgment on 
the pleadings. As there appears to be little the defendant could 
have done further, the Court finds that the position taken by de- 
fendant in reasonably and promptly acquiescing to the relief 
sought by plaintiff was “substantially justified” within the mean- 
ing of 28 U.S.C. § 2412(d). Plaintiff's application for attorney’s fees 
is therefore rejected. 

In Essex Electro Engineers, Inc. v. United States, 757 F.2d 247 
(Fed. Cir. 1985), the court pointed out that in considering an appli- 
cation for attorney’s fees under 28 U.S.C. § 2412(d) “the issue of 
reasonableness of the litigating position turns on what support in 
law and fact the government offered in defending its case, and that 
the merits of the agency decision constitute only one factor in eval- 
uating the justification for the government’s litigating position in 
court.” Id. at 253. Defendant’s litigating position in the case at bar 
was simply to conclude, shortly after the commencement of the 
action and apparently after analyzing the issues, that plaintiff was 
entitled to the relief it sought. Further, as in Essex, “the govern- 
ment did not drag its feet, but rather, cooperated in speedily resolv- 
ing the litigation.” Jd. 

The position of the defendant to be scrutinized by the Court is 
the defendant’s stance during the civil proceeding. Broad Avenue 
Laundry and Tailoring v. United States, 693 F.2d 1387, 1391 (Fed. 
Cir. 1982). Since the defendant expeditiously adopted the plaintiff's 
position in the case in chief, the Court need not re-examine the 
merits of the position taken by Customs at the administrative level. 
See id. 

The Court finds that the defendant acted in a substantially justi- 
fied manner within the meaning of the statute, 28 U.S.C. § 2412(d). 
Plaintiffs application for attorney’s fees and other expenses is 
denied. 
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with their accessories 
and parts; an entirety 
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ABSTRACTED REAPPRAISE 


JUDGE & 
DECISION ASIS OF 
DATE OF PLAINTIFF —_| COURT NO. +S 


R85/374 Watson, J. Reliance 242945-A, Export value 
duly 17, Intercontinental etc. 
1985 Corp. 


Watson, J. International Seaway | R61/14591 Export value 
duly 19, Trading Corp. 
1985 


Watson, J. J.C. Penney Corp. Export value 
duly 19, 
1985 


Watson, J. Nipkow & Kobelt Inc. | R58/1701, Export value 
July 19, etc. 
1985 


R85/378 Watson, J. Tanross Supply Co. 262615-A, Export value 
July 19, etc. 
1985 


Watson, J. Tanross Supply Co. R64/7128, Export value 
duly 19, etc. 
1985 


Watson, J. International R61/5065, Export value 
July 23, Importers, Inc. etc. 
1985 


Watson, J. Bunge Corp. R58/19197 Export value 
July 24, 
1985 


EMENT DECISIONS—Continued 


IS OF 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Agreed statement 


statement 


statement 


statement 


statement 


statement 


statement 


PORT OF ENTRY AND 
MERCHANDISE 


New York 

Transistor radios, together 
with their accessories 
and parts; an entirety 


San Francisco 

Transistor radios, together 
with their accessories 
and parts; an entirety 


New York 
Fabrics 


New York 
Binoculars 


Los Angeles 
Binoculars 


Chicago 

Transistor radios, together 
with their accessories 
and parts; an entirety 


Baltimore 
Wool hooked rugs 
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R59/9931 Export values 


R60/10405, Export value 
etc. 


Durlacher & Co. R61/22762, | Export value 
etc. 


Lafayette Radio R61/10887 Export value 
Electronic Corp. 


National Fittings Co. | R63/10629, Export value 
etc. 


Pistorino & Co. R62/8622, Export value 
etc. 


Rugby Intl. Corp. R65/20084 Export value 


Rugby Intl. Corp. R66/28232, | Export value 
etc. 


Rugby Intl. Corp. R67/634, Export value 
etc. 





F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


Appraised values less 7.5% 
thereof 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Appraised unit values less 
7.5% thereof, net packed 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Appraised values less 7.5% 
thereof 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


of facts | Los Angeles 


Silk fabric 


Philadelphia 
Wool tube mats 


New York 

Transistor radios, together 
with their accessories 
and parts; an entirety 


New York 
Binoculars 


New York 
Batteries, etc. 


Boston 
Hand hooked rugs 


Philadelphia 
Tube mats 


New York 
Mats 
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United States Court of 
International Trade 


Amendments to Rules 6, 45, 52, 82, 89 
and Form 14 


JUNE 19, 1985 


Effective Date: 
October 1, 1985 








Rules of the 
United States Court 
of International Trade 


EFFECTIVE OCTOBER 1, 1985, Aas AMENDED TO 
JANUARY 1, 1986 


Amendments to Rule 6 


Rule 6 would be amended as follows: 
Rule 6. Time 
(a) Computation. In computing any period of time prescribed or 
allowed by these rules, [or] by order of the court, or by any appli- 
cable statute, the day of the act, event, or default from which the 
designated period of time begins to run [is not to] shall not be 
included. The last day of the period so computed [is to] shall be 
included, unless it is a Saturday, Sunday, or a legal holiday,* or 
when the act to be done is the filing of a paper in court, a day on 
which weather or other conditions have made the office of the 
clerk inaccessible, in which event the period runs until the end of 
the next day which is not [a Saturday, Sunday, or a legal holiday] 
one of the aforementioned days. When the period of time pre- 
scribed or allowed is less than [7] 11 days, intermediate Satur- 
days, Sundays, and legal holidays shall be excluded in the computa- 
tion. 
(b) Extension. 
(1) * * * 
(2) * * * 
(3) * * * 
(4) * * * 
(c) Additional Time After Service by Mail. * * * 


*As used in these rules, “legal holiday” includes: New Year’s Day, January 1; Martin Luther King’s Birthday, 
third Monday in January; Washington’s Birthday, third Monday in February; Memorial Day, last Monday in 
May; Independence Day, July 4; Labor Day, first Monday in September; Columbus Day, second Monday in Octo- 
ber; Veterans Day, November 11; Thanksgiving Day, fourth Thursday in November; Christmas Day, December 
25; and any other day designated as a holiday by the President or the Congress of the United States. 

(As amended, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985.) 
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Amendments to Rule 45 


Rule 45 would be amended as follows: 
Rule 45. Subpoena 
(a) For Attendance of Witnesses—Form—Issuance. * * * 
(b) For Production of Documentary Evidence. * * * 
(c) Service. * * * 
; (d) Subpoena for Taking Depositions—Place of Examination. 


(1) * ¢¢ 
on A era whose deposition is to be taken ma 
to attend an examination at any place wi 2 
coma wherein he resides, or is employed, or transacts his 
business in person, or is served with a subpoena, or at any 
place within 100 miles from where he resides, or is em- 
— or transacts his business in person, or is served 
a subpoena, or at such other convenient place as is 
fixed by an order of the court.] A person to whom a sub- 
poena for the taking of a deposition is directed may be 
required to attend at any place within 100 miles from the 
place where that person resides, is employed or transacts 
business in person, or is served, or at such other conven- 
ient place as is fixed by an order of court. 
(e) Subpoena for a Hearing or Trial. 
(1) * *¢ 
(2) * *¢ 
(f) Contempt. * * * 


(As amended, June 19, 1985 eff. Oct. 1, 1985.) 


Amendments to Rule 52 


Rule 52 would be amended as follows: 
Rule 52. Findings by the Court 

(a) Effect. In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts specially and 
state separately its conclusions of law thereon, and judgment shall 
be entered pursuant to Rule 58; and in granting or refusing inter- 
locutory injunctions the court shall similarly set forth the findings 
of fact and conclusions of law which constitute the grounds of its 
action. Requests for findings are not necessary for purposes of 
review. Findings of fact, whether based on oral or documentary 
evidence, shall not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of this court to judge the 
credibility of the witnesses. The findings of a master, to the extent 
that the court adopts them, shall be considered as the findings of 
the court. It will be sufficient if the findings of fact and conclusions 
of law are stated orally and recorded in open court following the 
close of the evidence or appear in an opinion or memorandum of 
decision filed by the court. 
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(b) Amendent. * * * 
(As amended, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985.) 


Amendments to Rule 82* 


Rule 82 would be amended as follows: 

Rule 82. Clerk’s Office and Orders by the Clerk 
(a) Business Hours and Address. * * * 
(b) Motions, Orders and Judgments. * * * 

(1) zs * * 

(2) zs *¢ £ 

(3) * *¢ 

(4) *= * * 

(5) * *¢ * 
(c) Clerk—Definition. * * * 
(d) Filing of Papers. * * * 
Practice Comment: * * * 


Amendments to Rule 89 


Rule 89 would be amended as follows: 
Rule 89. Effective Date 

(a) Effective Date of Original Rules. * * * 

(b) Effective Date of Amendments. * * * 

(c) Effective Date of Amendment. * * * 

(d) Effective Date of Amendments. 

(1) * * * 
(2) * * * 

(e) Effective Date of Amendments. The amendments adopted by 
the court of June 19, 1985, shall take effect on October 1, 1985. 
They govern all proceedings in actions brought after they take 
effect and also all further proceedings in actions then pending, 
except to the extent in the opinion of the court their application in 
a particular action pending when the amendments take effect 
would not be feasible or would work injustice, in which event the 
former procedure applies. 


(As added, eff. Jan. 1, 1985; as amended June 19, 1985, eff. Oct. 1, 
1985.) 


*As used in these rules, “legal holidays” include: New Year’s Day, January 1; Martin Luther King’s Birthday, 
third Monday in January; Washington’s Birthday, third Monday in February; Memorial Day, last Monday in 
May; Independence Day, July 4, Labor Day, first Monday in September; Columbus Day, second Monday in Octo- 
ber; Veterans Day, November 11; Thanksgiving Day, fourth Thursday in November; Christmas Day, December 
25; and any other day designated as a holiday by the President or the Congress of the United States. 
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Amendment to Form 14 
Form 14 would be amended as follows: 


United States Court of International Trade, plaintiff, v. defendant 
Court No. 


NOTICE AND ACKNOWLEDGMENT OF RECEIPT OF 
SUMMONS AND COMPLAINT 


To: (insert the name and address of the person to be served.) 


The enclosed summons and complaint are served pursuant to 
Rule 4(c\1\(CXii) of the Rules of the United States Court of Interna- 
tional Trade. 

You must complete the acknowledgment part of this form and 
return one copy of the completed form to the sender within 20 
days. 

You must sign and date the acknowledgment. If you are served 
on behalf of a corporation, unicorporated association (including a 
partnership), or other entity, you must indicate under your signa- 
ture your relationship to that entity. If you are served on behalf of 
another person and you are authorized to receive process, you must 
indicate under your signature your authority. 

If you do not complete and return the form to the sender within 
20 days, you (or the party on whose behalf you are being served) 
may be required to pay any expenses incurred in serving a sum- 
mons and complaint in any other manner permitted by law. 

If you do complete and return this form, you (or the party on 
whose behalf you are being served) must answer the complaint 
within 20 days. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 

I declare, under penalty of perjury, that this Notice and Ac- 
knowledgment of Receipt of Summons and Complaint [was] will 
have been mailed on (insert date). 


Signature 


Date of Signature 
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AMENDED Form 14 PAGE 2 


ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND 
COMPLAINT 


I declare, under penalty of perjury, that I received a copy of the 
summons and complaint in the above-captioned matter at (insert 
address). 


Signature 
Relationship to 
Entity/ Authority to 
Receive Service of 
Process 
Date of Signature 


(As added, eff. Jan. 1, 1985; as amended June 19, 1985, eff. Oct. 1, 
1985.) 





Order Form Mail To: Superintendent of Docu 


Enclosedis$ _______._ Ocheck. (ggterCard and 


CL) money order, or charge to my 
Deposit Account No. VISA accepted. 


co ez 


PO 


Cri ne. = 


Company or Personal Name 


Additional address/attention line 
treet address 
City 


(or Country) 


PLEASE PRINT OR TYPE 


Credi 
Total 
Fill in 
Credi 
Card 


Expir 
Mont 


Z| 


a9 





ocuments, U.S. Government Printing Office, Washington, D.C. 20402 


redit Card Orders Only Customer's Telephone No.'s 
otal charges $ ae 


ill in the boxes below. coun rt Case - 


redit 
game LLETT ETT CITT ELE 
Charge orders may be telephoned to the GPO order 


Expiration Date 
desk at (202)783-3238 from 8:00 am. to 4:00 p.m. 
Month/Year Cie eastern time, Monday-Friday (except holidays). 


For Office Use Only 


Quantity Charges 


Publications 

Subscriptions 
Special Shipping Charges 
International Handling 
Special Charges 


ZIP Code OPNR 


Se bee UPNS 


Balance Due 
Discount 
Refund 


GPO 696-910 








Index 


U.S. Customs Service 


Treasury Decisions 


Lace curtain material, classification of, change of practice 


U.S. Court of International Trade 


Donner Mountain Corp. v. United States 
Izod Outerwear v. United States 
McKinney v. U.S. Department of Treasury 


ORDERING OF BOUND VOLUMES 


Bound volumes may be obtained by returning the order form 
printed on the opposite page to: Superintendent of Documents, 
U.S. Government Printing Office, Washington, DC 20402. 


Recently printed bound volumes are noted below: 


Customs Bulletin, Vol. 17, January-December 1983. Supt. Docs. Stock No. 048-000-00366-4; Cost $22 
domestic; $27.50 foreign 


GPO : 1985 0 - 480-505 
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